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orney at Law Lexington, MA. 02421 \:Fbj:
(781) 8616535 et
DLuckermanlaw@aol.com AT
October 25, 2000
Ms.Carol M Browner
1101A
USEPA Headquarters ;
Ariel Rios Building \
1200 Pennsylvania Avenue, N W. {
Washington, DC 20460 ‘
Re: Maine's NPDES Application.
P { {\ \i'*\.\.. - el
Dear Administrator Browner, - ' S

' }

In response 10 an enquiry from the EPA’s Office of General Counsel, 1 put together a packet of
documents relating to the negotiations underlying the 1980 Maine Indian Claims Settlement Act,
contemporaneous White House and Department of Interior views of the underlying settlement
agreement and statements made by Richard Cohen, the Maine Attorney General at the time,,
interpreting the State's relationship to Settlement Act. Iurge you to review this information
prior to making a final decision on the NPDES delegation to Maine. These documents highlight
the tribal and federal intent to protect the Tribes and the State’s long standing recalcitrance to
accept the Maine Tribes as unique and endangered cultures. 1 believe that documents #'s 13 and
14 speak eloquently and tragically to this last point. Thank you for your consideration of these
documents.

Smcerely
B 0

Douglas J Luckcrman Esq.
Counsel for

Aroostook Band Of chmacs
and

Houlton Band of \Adhseet Indians
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Attorney at Law 20 Qutlook Drive

Lexington. MA, 02421
(781) 861-6535
DLuckermanlaw@aol.com

October 23, 2000

Mr. Jeff Keohane

US EPA, OGC, MC2322A
1200 Pennsylvania Ave., NW
Washington, DC 20460

Re: MICSA Documents
Jeff, Sorry about the delay in getting you these documents.
Here is an index of what is attached and why:

1. January 20, 1978. Memo from Robert Lipshurtz to President Carter, regarding a summary of
the recent MOU reached between MaineTribes and the White House on the resolution of the
Maine Indian land claims.

2. February 6, 1978. Complete version of MOU released to public Page 3, Item 5 of MOU,
shows intent of Tribes was not to provide State with unilateral jurisdiction, but only such
jurisdiction as was then provided under 25 USC 1321 and 1322 Did not include regulatory
jurisdiction. -

3. April, 14, 1978. Remarks of Eliot Cutler on White House role in settlement of Maine Indian
land claims dispute. Please note at page 5, that even back then the State refused to negotiate
with Tribe. Considering State’s current stance, what chance do Tribes have to-be heard, or for
fair treatment on environmental matters in future? The Tribes view this as a critical Trust
responsibly issue for EPA.

4. March 27, 1978. Letter to Maine Attorney General Joseph Brennan from Leo Krultitz and
Elliot Cutler regarding clarification of MOU. Krulitz and Culter negotiated the MOU with the
Tribes. They were clear about the Tribes intent and understanding of the agreement that State
jurisdiction was not intended to apply to any regulatory authority. See Page 3 [ntegrity of
State Laws  See also page 7 where Krulitz and Cutler state that land acquired by tribes will
become “federal reservation land ~ Attached to this letter is the original letter from Brennan
dated March 2. 1978 Significants. in his letter to the White House. Brennan's concern over
the “Integrity of State Laws” puts the current State situation on its head Brennan appears to
be concerned that Tribal lands would leave fish and wildlife. other Maine citizens and abutters,
vulnerable to problems caused by the Tribes such as “stream siltation, air pollution.
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ARSI oise and GREAT Dusiness praciices A bt iron. CONSIAICTNY e cuirent phan

the Tribes vis g s Maine's environmetnal actions since 1981
November. 2101978 Letter trom Leo M Krulity, Dept O Interior Solicior. to Fom Tureen
regarding terms for a complete settlement of clams the White House would support Letter

acknowledges that while the State insists that all laws of State apply to trust lands newlh
acquired by the Tribes, this position is “inconsistent” with the MOU

June 7, 1979, Transmittal letter from Larry Hammond, Deputy Assistant Attornev General. to
Douglas Huron Senior Associate White House Counsel, regarding a letter from Attorney
General Bell to Cecil Andrus dealing with the federal government’s Indian trust responsibility.
Bell’s letter states that where a statute, treaty, or Executive Order manifests a purpose to
benefit all Indians or a tribes, it is the obligation of the responsible Executive Branch officials
to give full effect to that purpose. Bell also states DOJ’s position that in construing laws
dealing with Indians, such laws must be interpreted “in light of the special relationship and
special responsibilities of the government towards the Indians” page 4. This supports the
Maliseet and Micmac contention that EPA must abide by the promise made by Congress to
the Maine Tribes that they will be protected from acculturation. Moreover, the fact that
Congress placed land and money in permanent trust for the Tribes, that the Tribes were
provided federal recognition of their aboriginal place in the history of this county and that all
Maine Tribes, including Maliseet and Micmac, were provided governments to protect the"
“general welfare” of their people from acculturation, dramatically manifests the intent of
Congress to protect and preserve the Tribes cultural identity, even if that means in specific
cases, denying the State jurisdiction over Tribal land and waters. EPA cannot both delegate
and protect the Tribes in Maine at this time.

June 9, 1980. Memo from Doug Huron to Lloyd Cutler, White House Counsel, with an
analysis of the State of Maine Indian legislation impact on the Houlton Band of Maliseet
Indians. This analysis supports the Maliseet’s position that “while the state act does not
recognize any power or authority of the Band the Federal act “does not specifically revoke
concomitant tribal power.” Furthermore the memo confirms the purpose of federal
recognition, at that time, was to establish the Maliseet “ . .entitiement to a government to
government relationship with the U.S.” While these are not legally binding opinions, it clearly
illuminates and supports the Maliseet argument that their inherent sovereignty and jurisdiction
was not removed by the 1980 Act. Without question, the White House negotiators had the
same understanding of the Maliseet’s jurisdiction at the time this memo was written, which
was AFTER the passage of the State Implementing Act. Keeping in mind that any ambiguity
in the Act should be interpreted to benefit the Tribe, the EPA at a minimum, cannot delegate
NPDES authority over Maliseet or Micmac lands without providing these Tribes with a veto
over state issued permits, or the ability include such additional criteria that they deem
necessary.

June 30, 1980 Note from Doug Huron to Lloyd Cutler forwarding Testimony that Cecil
Andrus, Secretary of the Interior would be presenting to Congress on the federal Maine Indian
Lands Claims Settlement Act. Andrus testified that the federal contribution of 81.5 million
dollars is supported by the Carter Administration “because the settlement is based on the

2
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GRIeCIent orall relevant parties m Mame and should theretore provide a lasting ~olution 1o
this problem T'his supports the Micmac and Maliseet argument that for EPA 1o delegate the
SNPDEN roocrany prior e the Stace and the Tribes CRICTING 1N 25 AQTCCMCNT o s ol o

would violate the basic structure and intent of the agreement the Act s based on

While 1725(a) grants the state some concurrent authority over the Maliseet. it does not
provide the State with the unilateral authority to adversely impact the Tribes traditions and
culture All of the Maine Tribes understood the Act to protect their right to survive and
prosper into perpetuity. Delegation of NPDES to the State. in light of the State’s position that
the Tribes no longer exist as Tribes and that it shall only treat tribes as it treats other Maine
residents, would be a direct and egregious violation of the intent of the Tribes and the federal
government at the time of the signing of the Act.

The same argument can be made for the Micmac. Absent and an agreement on jurisdiction,
the State cannot impose its will on the Tribes. That concept would have been unthinkable to
either the Carter administration or the Tribes and would never have been agreed to. The
unmistakable premise of both the 1980 and 1991 Acts is that an agreement on jurisdiction,
previously arrived at, was then accepted by Congress. To interpret the Acts otherwise is to
tell the Tribes their cultural survival depends solely on the whim of a State that has no interest
in seeing them survive as Tribes.

February 6, 1979. Memo to File from Doug Huron regarding a conversation with Tom
Tureen. Memo notes that Tom Tureen has not spoken to the former Attorney General, now
Governor of Maine Brennan, since November 1978, and that the new Maine Attorney
General, Richard Cohen, says he will take the initiative to set up talks to resolve the
jurisdiction issues.

March 18, 1997. Minutes of a meeting of the Maine Indian Tribal-State Commission
Richard Cohen, Chairman of the Maine Indian Tribal-State Commission (also former State
Attorney General who represented Maine in 1980 jurisdiction discussions), in response to
recommendations of the 1996 Maine Task force on Tribal-state relations states that the
“settlement Act was intended to be a living document”. Furthermore, he adds that “there is a
segment in state government that says if its not in the settlement it cannot be” and “this is not
what was expected” See pages 3 and 6. This supports Maliseet argument that Settlement Act
was not supposed to be the end, but the beginning, of negotiations between the State and the
Tribe over jurisdiction. However. Once the Act was passed, the State reneged on its
commitment to negotiate the jurisdictional contours and reverted to its original position that
the Maliseet have no jurisdiction in Maine.

- June 9, 1997. Letter to Governor Angus King from Richard Cohen, Chairman of the Maine

[ndian Tribal-State Commission, stating that the Commission has been a failure at resolving
tribal state issues because the state has failed to acknowledge the authority of the
Commission. Chairman Cohen, requests that the Governor require state agencies to notify the
Commission prior to taking any action that will affect tribes. the Governor ultimately refuses
to do so.
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14.

B B9 s anieraiew witls the Mame publication T\ orkimg Watertront - on the extent of
the 1980 Settlement Act. the Name Indian Tribal-State Chairman Richard Cohen states that
S b diaded opron st e sormes cencral office amony peaple who weie not
mvolved in those negotiations © There seems to be a belief that that the Indian Lands Claims
Settlement Act was signed and that its carved in stone There has 1o be some disabusing ot
that There were many issues. including fishing rights. that were subject to discussion and
turther legislation at that time =

Here is the man who negotiated the 1980 Settiement Act for the State of Maine and he clearlv
does not agree with the State’s current interpretation of the Act-that all jurisdictional issues
were resolved by the Act, end of story. Chairman Cohen’s statements significantly bolster the
Maliseet argument that the 1980 Settlement Act was not the end, but the beginning of
negotiations between the State and the Maliseet regarding jurisdiction. Chairman Cohen
passed away in the late 1990’s so his position is only available to us through his recorded
words.

September, 12, 1995 and September 25, 1996. Minutes of the Maine Indian Tribal-State

- Commission. On these two dates the Commission discussed the conflict of interest of one its

its members, Matt Manahan of the law firm Pierce Atwood of Portland, Maine. Mr. Manahan
refused to recuse himself on issues that may be precendential and of a benefit to his clients,
who are clearly adversarial in interest to the Tribes on many issues. When Mr Manahan
refused, he indicated that it was unnecessary as Governor King has not asked him to step
down. See pages 3 and 9.

Latest Fish Advisory issued by the State of Maine. Shows the Maliseet’s traditional river, the
Meduxnekeag, so contaminated that the Tribe is limited to two fish meals a month!

. Bullet Points for our Conference Call with Carol Browner. This will explain the significance

of documents 13 and 14.

Please call me with any questions.

i,
Sincerely, ! (

N

)

Douglas J Luckerman, Esq.

, \./,_‘\ A.,,'\/*/\ /.7/1
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WASHINGTON

Jaraary 20, 137§

MEMORANDUM FOR THE PRESIDENT

FROM: Robert J. Lipshutz K%?if%fr

SUBJECT: Maine -- Indian Land Claims

With reference to this matter, you will recall that sub-
sequent to Bill Gunter's recommendation to you I suggested
- that you withhold making a final determination of your
recommendation to the Congress until we could discuss the
matter with all of the various interested parties in an
attempt to arrive at a consensus which was consistent with
Bill Gunter's proposal.

During this period of time I personally have had numerous
discussions with members of the Congressional Delegation
from Maine, the Governor of Maine, the leaders of both
Houses of the State Legislature, representatives of the
Indian tribes, and others.

During the past few weeks, a three-person task force has

been discussing details of proposals and counter proposals
with the Indian tribes and their representatives, in an
attempt to reach a consensus which was as close as possible

to the Gunter recommendation and also in a form which the
Maine political leadership (and particularly the Congressional
Delegation) might concur. This three-person task force acting
on our behalf consisted of Steve Clay (Bill Gunter's law
partner), Leo Krulitz (Legal Counsel for the Department of
Interior), and Eliot Cutler (representing OMB) .

As a result of these numerous discussions we have arrived

at a proposed "joint memorandum of understanding" between the
Indian tribes and the Executive Office, which I am attaching,
and which I recommend that you approve. I then will attempt
to get the approval of the Maine Delegation, through the
leadership of Senator Muskie, after which I would propose
that we support the necessary legislative effort to imple-
ment this agreement.

In the first paragraph of this memorandum you will note the
four alternative methods of settling this dispute. In essence,
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the specilic alternatlve to e exercissd depending upon

the decision of the large private landholders, on the one
2 the State of Malne, on the other hand.

There are three categories of landholders in Maine:

(1) small private landholders, (2) large private land-
holders (defined as those holding more thanm 100,000

acres of land), and (3) the State of Maine itself, which
holds about 500,000 acres. Under the terms of this pro-
posal, the minimum Federal obligation would be: (1) to
extinguish the Indians' claim for up to 100,000 acres held

by each landholder, thereby clearing title completely of all
the land of the "small property owners" as well as 100,000
acres each of the land of the "large property owners"; (2) to
appropriate $25,000,000 to compensate the Indians for
extinguishing these claims. It is my understanding that there
are approximately seven companies (as well as the State) who
own more than 100,000 acres of land each; these are the

"large property owners"

The Federal dollar obligation then could increase to a maxi-
mum of $30,000,000 if the large private landholders agree to
settle. The Federal government would have to be able to

acquire this 300,000 acres of land from the "large property

owners" at an average price of only $16.66 per acre -- which
is considerably less than the current fair market value of such
land.

«

With reference to the State of Maine, which owns approximately
500,000 acres of land to which the title is in question as
a result of these claims, the State would have the option

either of:

1. Continuing to litigate over this matter,
as the State Attorney General and Governor have
indicated they would do; or

2. Settling this claim against the land for the
sum of $15 million.

With reference to the State of Maine and the Indian tribes,
up until this time the State has expended a considerable sum
each year for the benefit of the tribes, primarily because
the tribes have not heretofore been "formally recognized as
tribes" entitled to Federal benefits. That now has been
changed, and it is quite likely that the annual expenditure
by the State of Maine would be eliminated or substantially
reduced. Nevertheless, the State still would find it dif-
ficult, both financially and politically, to pay out a sum
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B11ll Gunter and I both recommend that you approve proceedi
in this matter.

Approve
Dlisapprove

Other



Joint Memorandum of Understanding between:
Passamaquoddy/Penobscot Negotiation Committee

Eliot Cutler, Leo Krulitz, Steven Clay--White House
Work Group on Indian Claims in Maine

We agree as follows:

Items 1 and 2

The Nations agree to accept any one of the four following
settlement alternatives: (1) settlement of claims against small
landholders, litigation for possession and trespass damages against
all others; (2) settlement of claims against all private landholders,
litigation against the State of Maine; (3) settlement of claims
against small landholders and the State of Maine, litigation against
large landholders; (4) settlement of all claims. Amounts of land
and money for the alternatives are as follows:

Land Money
Alternatives —
1 -0- . $25,000,000
2 300,000 acres plus options $28,500,000
to purchase 200,000 acres
3 -0- " $40,000,000
4 300,000 acres plus options $43,500,000

to purchase 200,000 acres

(a) The Federal Government reserves the right to select any of
the above alternatives. The Federal Government will
consult with the Tribes in advance before final selection
of an alternative.

QRSO Sy e e pas RN Imag e AR L)
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specified above.

(c) The land selection process will be established with the
‘consent of the Nations and the Federal Government. All
lands acquired in a settlement shall be held-in Trust
for the benefit of the Nations by the Federal Government.

(d) The funds shall be paid in Trust for the benefit of the
Nations on terms agreeable to them and the Federal
Government. No part of the capital will be distributed
.on a per capita basis. The terms of the Trust shall not
preclude reasonable investment of the principal.nor effect
in any way the right of the Nations to dispose of income.
The right to dispose of income shall be wholly a matter
for tribal discretion.

(e) The 300,000 acres of land to be obtained under alternatives
2 and 4 shall be average quality woodland which has a
current market value of about $112.50 per acre.

(f) The options for the purchase of 200,000 acres of land will
. be exercisable by the Tribes at market value at the time
exercised. Tribal funds will be used to exercise the

options.

(g) To facilitate acquisition of the land spec1f1ed in (e),
the Federal Government will offer to purchase such 500,000 acres

up to a total cost of $5,000,000.

(h) Land and money provided by this settlement shall be divided
equally between the two Nations.

Items 3 and 4

The Federal Government pledges that the Nations will be considered
fully federally recognized tribes and will receive all federal services,
benefits and entitlements on the same basis as other federally recognized
tribes. If option 3 or 4 is implemented, the State of Maine will not
be expected to provide any special Indian services to the Tribes.

Bt C RN Y- 2




Tr land 18 acouired rursuent to alterneiives - oand b, such
land and lands currently neld by the Tribes shall be treited tor
governmental purposes as cther federally recognized tribal lands
are treated. The consent of the United States shall be given for
the State of Maine to exercise jurisdiction over criminal offenses
and civil causes of action with regard to such lands pursuant to

25 USC 1321, 1322. Provided, however, that the United-=States shall
have the right to effect a retrocession of such criminal and civil

jurisdiction upon request of the Tribes within two years.

Items 6 and 7

If either alternative 2 or 4 is implemented, in addition to
acquiring the land specified, the Federal Govermment shall use its
best effort to acquire easements for hunting, fishing, trapping,
fowling, and gathering for non-commercial purposes and the right to
obtain brown and yellow ash from the large landowners within the
claim area defined with certainty in the last litigation report on
file with Justice from the Department of the Interior which easements
shall in no way interfere with the property owners' right to use
such lands for any purpose. If such efforts are unsuccessful, the
Tribes shall have the right to reject such alternative.

Item 8

We will further discuss the problem of flooding by Bangor
Hydro-Electric.

Item 9

The Federal Govermnment will vigorously pursue a final solution on
the terms specified in this memorandum of understanding. A letter from
the President will be provided promising to vigorously oppose any
Congressional effort to extinguish the Tribes claims without Tribal
consent on terms other than provided herein.

Item 10

We are agreed that it would be preferable if the private non-Indian
landholders w1th1n Indian Township could be convinced to voluntarily
sell their claims to lands within that township, and that we will make
a good faith effort to obtain such consent.’



Item 11

The settlement will take a form which will eZectuate the
terms of this agreement and preclucde Zurther litligetlon s
indicated.

Ttem 12

The Work Group will have 60 days after the initialling of this
Memorandum of Understanding in which to reach an agreement in
principle with the state of Maine and large land owners.
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Office of the Wnite House Press Secrezzry

THE WHITE HOUSE

JOINT MEMORANDUM OF UNDERSTANDING

For several months, representatives of the Passémaquoddy and
Penobscot Tribes and a White House Work Group comprised of Eliot R.
Cutler, Associate Director, Office of Management and Budget; Leo M.
Krulitz, Interior Department Solicitor; and A. Stephens Clay, Washington
attorney, have been meeting to discuss the tribes' land and damage
claims in Maine and the federal services to be extended to the tribes
in the future. These discussions have produced agreement with respect
to Loih a partial settlement of the claimsland fuiure federé] services.
The parties hope that the terms and conditions described here also

wj]] serve as-a vehicle for settlement of all the tribes' claims.

A. The Basic Agreement: A Partial Settlement

The Administration, through the White House Work Groﬁp, agrees to
submit to the Congress and to seek passage of legislation which would
provide the two tribes with thé sum of $25 million in exchange for (1) the
extinguishment of the tribes' claims to 50,000 aérés per titleholder of
such land within the 5 million-acre revised claims area (Area I)l/ to

“which title is held as of this date by any private individual(s),
corporation(s), business(es) or other entity(ies), br by ahy eouﬁty or

municipa]ity;gf and (2) for the extinguishment of all their claims in the

1/ This acreage description of the revised claims area is based on infor-
mation taken from maps ang not from surveys. The final revised claims
area, to be determined by “the Department of Justice based on informa-
tion furnished by the Department of the Interior, may vary from this
description by + 5%.

2/ For purposes of such extinguishment, titleholding, whether direct or
indirect, partial or complete, is deemed to include control, or ability

“to control, through subsidiaries, partnerships, trusts, or other
entities.



7.5 million additional acres (Area 11) in the claims area as‘origina]]y
defined (Areas [ and II). Thus, every landholder within Area I would
have his title cleared of all Passamaquoddy and Penobscot land and
damage claims up to 50,000 acres,é/ and all titles in Area II would be

totally cleared of such claims.

The tribes will execute a valid release and will dismiss all their
claims with respect to Area II and with respect to landholders with
50,000.acres or less in Area I. The legislation will not clear title
with respect to any of the holdings of any private individual, corpora-
tion, business, or other entity which are in excess of 50,000 acres in
Area I, nor to any lands in Area I held by the State of Maiﬁe.

By pre]imin&ry estimate, the $25 million to be paid by the féderal
government would clear title to approximately 9.2 million acres witﬁin
the original 12.5 million-acre claims area. Al claims against house-
holders, small businesses, counties and municipalities would be cleared.
Approximately 3.3 million aﬁres in Area I out of the original 12.5
million-acre claim would remain in dispute. About 350,000 acres of the
disputed land is held by the state; the remaining 3.0 million acres is
held by approximately 14 large landholders.

B. Proposed Settlement of the Tribes' Remaining Claims Against thé_
State of Maine and Certain Large Landholders

The tribes and the White House Work Group recognize the desirability of
settling the tribes' entire claim, if possible. However, direct discussions
between the tribes and the Statedgf Maine or between the tribes and the large

landholders either have not occurred or have not been successful.

3/ For any TandhoTder with holdings in excess of 50.000 acres, the 50,000-
acre exemption would apply to lands which are representative of the
overall holdings of such landholder.
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In an =2%%ort to preomote an overall settlement, the Wnite Youse Work
Group has obtained from the tribes the terms and conditions on which the
tribes would be willing to resolve their claims against the State of
Maine and against the large landholders whose titles would not fully be
cleared by the Basic Agreement. The tribes have authorized the Work
Group to communi;ate these terms and conditions to the appropriate
representatives of the State and the affected landholders. In this
context, the Work Group serves primarily as an intermediary with 1imited
~ authority to settle the remaining claims on the terms set forth by the

tribes.

1. Claims Against the State of Maine

The tribes have claims against the State of Maine for approxi-
mately 350,000 acres of State-held lands in Area I and for trespass
damages. Rulings on several of the defenses originally available to
Maine already have been made by the courts in the tribes' favor.

The State of Maine currently appropriatés approximately $1.7
million annually for services for the_Penobscot and Passamaquoddy Tribes.
The tribes are willing to dismiss and release all their claims for land
and damages against Maine in exchange for an assurance that Maine will
continue these appropriations at the current level of $1.7 million annually
for the next 15 years. The appropriations would be otherwise unconditional
and woq]d be paid to the United States Department of the Interior as
trustee for the tribes. Should the State agree to give this assurance,

the legislation to be submitted to the Congress by the Administration
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would provide for the extinquishment of all tribal claims to the affected
State-held lands and all trespass damage claims when the last payment is

made.

2. Claims Against Large Private Landholders

In exchange for the dismissal, release and extinguishment of
their claims to approximately 3.0 million acres within Area I held by the
large 1andho1ders as described in the Basic Agreement, and in exchange
for a dismissal and release of alt trespass claims against said
individuals or businesses, the.tribes ask that 300,000 acres of average
quality (approximately $112.50 per acre) timber land be conveyed.to the
Department of the Interior as trustee for the tribes, and that they be
granted long-term options to purchase an additional 200,000 acres of
land at the fair market value prevaf]ing whenever the options are
- exercised. The tribes also ask for an additional $3.5 million to help
finance their exercise of these options.

In recognition of the desirability of achieving an overall
sett]ement, the Administration will recommend to the angress the pay-
ment by the federal government of an additional $3.5 million for the
tribes, if the affected private landholders will contribute the 300,000
acrés and the options on 200,000 acres as set forth in the tribes'
settlement conditions. AdditiOna7?y, the Administration will recommend
the payment of $1.5 million directly to the landholders contributing

acreage and options to the settlement package. The $1.5 million would
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be divided proportionatelv according to the contribution made by the
respective landholders. |

If a settlement of the tribes' claims against the large land-
holders can be accomplished on the terms specified above, the Work
Group has agreed to use its best efforts to acquire easements per-
mitting members of the tribe to hunt, fish, trap and gather for nbn-
commercial purposes and to obtain brown and yellow ash on all property
from the large landholders within Area I. The tribes will be subject
to applicable laws and regulations in the exercise of these easement
rights. Additionally, it is agreed that the exercise of easement rights
shall in no way interfere with the landholder's use of his property,
either now or in the future. If the Work Group's efforts to acquire
thése easements are Qnsuccessfu], the tribes have reserved the right to

reject a settlement with the large landholiders.

C. Other Terms and Conditions

(1) Nothing in this agreement is intended by the parties to be an
admission with respect to the value of these claims. If settlement can
be accomplished, it will reflect a compromise from every perspective.
The tribes regard their claims as worth many times more than any con-
sideration to be received under tgjs agreement. The State of Maine, on
the other hand, has taken the position that the tribes' claims are
without merit.

The Administration has chosen to evaluate the claims not merely

on the basis of their merit and their dollar value, but also in light of"
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the facts that the claims are complex; they will require many, many yeirs
to resolve; and the litigation will be extremely expensive and burdensome
to everyone and could, by its mere pendency, have a substantial adverse
effect on the economy of the State of Maine and on the marketability of
property titles in the State. i

With these considerations in mind, any settlement will reflect a
shared understanding of the reality created by the litigation, rather
than one party's view nf the equity of the claims. The claims are
unique, and resolution of them on any basis other than lit{gation
similarly must be unique.
(2) If a settlemen: can be reached with the State of Maine, with
the large landholders, or with both on the terms described above, the
White House Work Group has the option of implementing a settlement on
those termsQ rather than on the terms of the Basic Agreement specified
in Section A. The Work Group haé-agreed to consult with the tribes
before choosing any of the alternatives provided by this agreement.

(3) The tribes recognize that in no event shall the federal govern-
ment's cash contribution to any sett]ément exceed $30"ﬁillion; the
federal government will pay $25 million to achieve the Basic Agreement,
and an additipna] $5 million to facilitate a settlement of all claims
against private landholders.

(4) The location of the 300,000 acres must be satisfactory to the
tribes. However, it is agreed that the 300,000 acres may be in several
tracts, so long as the timber land is of average quality. It is also
agreed that land will be selected in such a mannef as to not unreasonably

interfere with the large landholders' existing operations.
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(5) The cash funds to be obtained in the settlement shall be paid
in trust for the benefit of the tribes on terms agreeable to them and
the federal government. No part of the capital will be distributed on
a per capita basis. The terms of the trust shall not preclude reason-
able investment of the principal, nor shall they affect.in any way the
right of the tribes to dispose of income. The right to dispose of
income shall be wholly a matter for tribal discretion.

(6) A11 property and cash obtained pursuant to this settlement
shall be divided equally betﬁeen the two tribes.

(7) The federal government pledges that the tribes will be.pon-
sidered fully federally recogniz>d tribes and will receive all federal
services, benefits and entitlements on the same basis as other federally
recognized tribes. |

(8) A1l lands acquired by the tribes and land currently held by
the tribes shall be treated for governmental purposes as other federally
recognized tribal lands are treated.' The consent of the United States |
will be given to the exercise of criminal and civil jurisdiction by the
State of Maine pursuant to 25 US® 1321, 1322, provided that the United
States may effect a retrocession within two years upon request of the
tribes.

(9) If a settlement can be reached with the State of Mafne, the
White House Work Group will use its best efforts to obtain for the tribes

assured access under mutually agreeable regulations to a designated place
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in Baxter State Park for religious ceremonial purposes. If the Work Group's
efforts to obtain such assured access are unsuccessiul, the mribes have
reserved the right to reject a settlement with the State of Maine.

(10) With respect to settlement of the tribes' claims against the
State of Maine and large landholders within Area I, the White House Work
Group has 60 days to accomplish an agreement. If such a settlement can-
not be accomplished within that period, the parties will proceed with the
Basic Agreement outlined in Section A, above.

(11) Thevsett]ement cyreenent will be executed in a form appropriate
to effectuation of the terms of the agreement and will preclude further
litigation with respect to all .laims settled. Suitable procedural safe-
guards will be adopted and implemented by court order in the pending
litigation to assure that the parties' intent with respect to this
settlement agreement is accomplished. |

(12) The White House Work Group and this Administration pledge their
- vigorous support to settlement on the terms and conditions specified in
this memorandum. B

(13) This agreement is subject to ratification by the tribes on or

by February Ninth, Nineteen Hundred and Seventy Eight.'

FOR THE ADMINISTRATION: FOR THE TRIBES:

Eliot R. Cutler

Leo M. Krulitz

A. Stephens Clay
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MAR 27 13978

. Honorable Joseph E. Brennan
Attorney General
State Capitol Building -
Augusta, ME 04333

Dear Mr, Brennan:

We have your letter of March 2. Our responses to the
questions which you have raised are as follows:

1. Past State Payments

You have asked whether the White House Work
Group, in formulating its recommendations ir tnis matter,
has tiken into consideration past payments b Maine to
the tribes in question. As you have represented to us,
those payments total 15 million dollars over the past
15 years. Assuming a combined tribal population of 1,500
over that period, Maine has thus paid out approximately
$666.67 per Indian in services, housing and other support
annually during that 15-year period.

As far as we can determine, the monies paid out
by the State of Maine to these two tribes in the past were
largely the result of Maine's voluntary assumption of duties
and obligations owed by the Commonwealth of Massachusetts
to the tribes. As both the District Court and the First
Circuit recognized in the Joint Tribal Council v. Morton
litigation, voluntary assiStance rendered by a state to an
Indian tribe is not determinative of or necessarily related
~to the definition of federal responsibilities to that same
tribe. Accordingly, even if the federal government properly
could be found to have had an obligation to these tribes
throughout the past 200 years, the existence of that
hypothesized obligation would not necessarily negate or
condition the obligations to the tribes voluntarily assumed
by Maine under the Articles of Separation between Maine and
Massachusetts or otherwise.




=y
0 o vamidl

e
ere i

fr——
H i
R

o ———

[ . |
. Py

Honorable Joseph E. Brennan
Page 2

Perhaps you mean to argue that if the transactions
wherein the tribesg originally lost their land are void, then
Maine's obligations to the tribes are not supported by
consideration, and that consequently Maine should be
"reimbursed" for any payments it has made relying on the
assumption that the land transfers were valid. The argument
assumes the interdependency of Maine's obligations to the
tribes and the validity of the land transfers. The
assumption may or may not be valid. Further, because such
an argument presupposes a 200-year violation of the
Nonintercourse Act, it concedes that the tribes have been
wrongly denied possession of their lands during that entire
zu0-y2ar period. If so, they now appear entitled to damages
as well as possession. Those damages would appear likely
to exceed the total payments voluntarily made by the state
over the past 15 years by a substantial amount.

We know of no authority for your contention that
the federal government "has been obligated to provide
Support services for many years past because of the trust
relationship it now asserts to exist". That "trust
relationship" exists now because Judge Gignoux and the
First Circuit have found it to exist. Both courts have

clearly limited the Federal Government's trust responsibilities

under the Nonintercourse Act to land transactions "which are
Oor may be covered by the Act". While it is true that the
Interior Department subsequently determined independently
that the tribes were entitled to federal recognition and
therefore to a degree of federal financial support, that
decision in no way relieved the State of Maine of any
obligation it independently had assumed to the tribes.
Moreover, the United States had no obligation. to provide

any monies to these tribes until the Department of Interior
had determined their eligibility for such payments.

Finally, we would reiterate that the terms of settle-
ment have been proposed to the State of Maine by the tribes.
In our discussions with the tribal representatives, the Work
Group did urge that the tribes take into consideration ‘
Maine's past payments to the tribes. It is our understanding

that the tribes did give the payments the consideration
requested.
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Honorable Joseph E. Brennan
Page 3

2. Integrity of State Laws

We already have advised you that the term 'retro-
cession’' as used in paragraph (8) on page 7 of the Joint
Memorandum is a misnomer. Nevertheless, if the State of
Maine initially exercises civil and criminal jurisdiction
over the acquired Indian lands pursuant to 25.U.S.C.

§ 1321-22, this will only establish their authority to
exercise judicial jurisdiction over that territory. In
Bryan v. Itasca County, 426 U.S. 373 (1976), the Supreme
Court held that that statute, and its predecessor, P.L.
280, did not give the States any regulatory or taxing
authority over Indian reservation 1-~=21

In this instance the Joint Memorandum ‘does not
state whether the acquired lands will constitute an Indian
reservation. Not all Indian lands do. The Memorandum
states only that the acquired lands an< current tribal
iands "shall be treated for governmentai purposes as other
federally recognized tribal lands are treated." Off-
reservation tribal lands are often treated very differently
from reservation tribal lands, depending on the situation.
We assume that the Tribes would want all their lands treated
as Indian reservations, but we assume that further discussions
could be undertaken concerning this question.

Indians on the tribal lands generally would not
be subject to state laws; non-Indians may or may not be,
depending on the attempted exercise of state authority.

- For example, non-Indian retail businesses would have to be
federally licensed, and the State would exercise no
authority over them because of federal pPreemption.

Warren Trading Post v. Arizona Tax Comm'n, 380 U.S. 685
(1965). However, this lack of state authority does not
result in a jurisdictional void, or even necessary deference
to tribal authority. The federal government would exercise
authority over matters of consumer protection (e.g.,

Indian trader laws, Truth-In-Lending Act, Fair Credit
Reporting), environmental protection, minimum wage laws,
and fish and game laws. The general rule is that federal
laws of general application apply to Indians unless they

state otherwise. FPC v. Tuscarora Indian Nation, 362 U.S.
99 (1960).
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3. Tax Losses

Because the acquired lands would be held in trust
by the Secretary of the Interior for the benefit of the
Tribes, the realty would not be subject to state taxation.
If the lands are considered an Indian reservatioh, the
personal property of Indians would also be exempt from
state taxes. Non-Indians would not be similarly entitled
to that exemption. If the lands are in reservation status,
the income of Indians who live and work on the reservation
would be exempt from state (not federal) tax. McClanahan v.
Arizona State Tax Comm'n, 411 U.S. 164 (1973). “Non-Indian
income would be taxable. The Stacc would not be able to
impose sales taxes on Indian purchasers or gross receipts
taxes on Indian vendors to collect sales taxes assessed
against non-Indian purchasers. Moe v. Confederated Salish
& Kootenai Tribes, 425 U.S. 463 (.976)

4. Easement Uses and Fish and Game Laws

We do not know the exact intensity of the _
contemplated use of the easements requested by the tribes.
However, as the Joint Memorandum states at p. 5, '"(t)he
tribes will be subject to applicable laws and regulations
in the exercise of these easement rights." As we explained
to you at our February 9 meeting, this sentence refers to
state laws and regulations.

5. Other Indians in Maine

Previously it has been reported that the two
tribes might assert claims to our 12 million aéres. 1In
fact, the tribes claim approximately 10 million acres.
With respect to that land, title will be cleared completely.
All claims by these two tribes to Maine land will be extin-
guished. :

If any other tribes have claims to any part of
the 10 million acres now claimed by the Passamaquoddies
and Penobscots, the defense of those claims and the
responsibility for any settlement or liability arising from
those claims must be assumed by the Passamaquoddys and the
Penobscots. The Administration's bill will create a fund
out of which all tribal claims to any part of the acres
claimed by the tribes and cleared must be satisfied. Based
on the information submitted to us to date, the Penobscots
and Passamaquoddys are the only tribes entitled to participate
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in that fund. No other claims of substance in Maine have
been made or brought to our attention.

The settlement proposed with respect to the Maine
claims does not have particular precedential value with
réspect to any other claims. Each case is unique. 1In most

other cases, there will be no need for any involvement by
the Administration. -

6. Changes from the Gunter Plan

tial damage claims can be difficult to compromise. With
respect to such cases, many different proposals rationally
may be characterized as "fair” or "equitable". Judge Gunter's
original Proposal, which could have cost the State of Maine
more than twice as much as the Task Force's recommendations,
appeared "fair and equitable"; however, the Administration

also consideres the revised terms of the Basic Agreement to
be "fair and equitable",

The critical distinguishing aspect of the Task Force's
recommendation is that the Settlement between the federal govern-
ment and the tribes described in the ""Basic Agreement" has been
arrived at by a process of arms-length, good-faith bargaining,
rather than by governmental dictate. The pPlain and simple fact

economic consequences, The tribes' legal challenges to such

a settlement could require many years to resolve. Accordingly,
immediate protection and relief for the hundreds of thousands

of Maine citizens living in the claims area can be achieved only
by arriving at gz bargained settlement in advance of litigation.

Cahvavy
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interests of the citizens of Maine living in the claims
area, of the tribes, and of the federal government. The
Basic Agreement does not increase the risk or exposure
either of the State of Maine or of the remaining private
defendants. Indeed, in some respects, the remaining
pPrivate defendants are the most substantial beneficiaries
of the Basic Agreement, because they will have more acres
cleared by the legislation than any other party.

Neither the Task Force nor the Administration
assigns relative degrces of guilt to the different defen-
dants. Exposure, of course, varies., The respective
defendants" ability to litigate the claims effectively and
defénd themselves fully also varies. The Administration's
overriding concern in attempting to achieve a fair resolu-
tion of these claims hLas been the protection of small property
owners. The settlement outlined in the Basic Agreement,
if approved by Congress, provides that protection.

7. Land Acquisition Costs

No final settlement has been approved with respect
~to the Narragansett claims in Rhode Island. Moreover, as
pointed out in response to question 5, the Administration
considers each claim in each State as unique. The facts of
the claims differ. The capacity of the defendants to protect
themselves or to survive the adverse economic consequences

of the pending claims varies. The tribes' demands and
legitimate claims and needs vary. Property values are also
different in different communities.

_ Of course, if the private land owners in Maine
agreed to settle with the tribes, they would receive a
- complete release of al] the tribes' claims. The release
would include claims to almost 3 million acres of land

Accordingly, a Ssettlement on such terms cannot fairly be

characterized as providing the large property owners only
$5 per acre.
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8. Payvments o Interior Department

The Tribes have requested that the Secretary of the
Interior be a conduit for the State contribution to be added
to the trust fund of the tribes. A preliminary_report on the
economic consequences of a land claim settlement was recently
commissioned by the Tribes, and that report recommends that
the bulk of the monetary portion of any settlement be invested
in the State of Maine.

8. Baxter Park Easement

With recpect to the easement for religious use of
certain areas in Baxter State Park, it is our understanding
that the tribes merely Tequest formal permission to do
something which they can now do with approval of the Baxt-.r
State Park Commission or other proper authorities, -

10. Responsibility for Services

The provision of State services on Indian reserva-
tion lands is for the most part a matter left to the sound
discretion of the States. One possible exception is the
provision of educational services which the courts have held
must be provided to all children within a State on an equal
basis. Brown v. Board of Education, 347 U.S. 483 (1954).
However, under the Impact Aid program administered by the
Office of Education at HEW the Federal government pays local
public school districts to make up for the tax exempt status
of Indian reservation lands. With respect to highway main-
tenance and improvement and forest fire protection, the practice
has been in the West that the States only maintain those roads
on the State highway system, while the Federal and Tribal
governments are responsible for all other roads. State forest
fire protection has not been extended to forest areas owned
by the United States in trust for Indians.

11. Changes in Federal Assistance Patterns

. The following information is based upon the
assumption that any land, no matter how it is acquired by
the tribes, will become federal reservation land.
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Parks - Fedezral funding for the purchase of park
and recreation land by state and local governments comes
from the Land and Water Conservation Fund (LWCF) which
is administered by the Department of the Interior. The
distribution of LWCF money is based on a formula contained
in the statute which establishes the program. The loss
of existing state parklands by Maine or the acquisition
of lands now being held privately by the tribes would not
increase Maine's LWCF eligibility.

Federal Highway Trust Fund - Creation of a
federal rcservation in Maine will not increase iz amount
of money which will be paid to the state under the Federal
Highway Trust Fund. However, the reservation land will be
considered public land for the purposes of determining the
state's req:ired matching share. The amount of ror.ey coming
to the state will not increase, but the amount oi money
which the siate will have to put up as a match wili very
likely be reduced. '

_ Other Assistance - The Department of the Interier
administers a program of building and Tepairing reservation
roads and bridges. Funds are appropriated to the Department
of Transportation, but are administered by Interior. These
funds are distributed on a formula basis which takes into
account reservation land area, population and existing road
mileage. Creation of a reservation would direct some of
this money into Maine.

Federal Impact Aid to local school districts,
‘which is administered by the Department of Health, Education
and Welfare, could also increase. Impact Aid is based upon
a formula which considers the number of children whose
parents are living or working on federal land.

It is possible that the funding might increase
under the Indian Education Act which is also administered
by HEW. Funding under this Act is directed toward specific

programs, so it is difficult to determine what the pattern
of increase might be. -

All of the above is in addition to funding which
will come to the tribes through the Bureau of Indian
Affairs and the Indian Health Service. It is also anti-
Cilpated that the Maine tribes will be eligible to participate
in other federal programs which have special Indian '"set
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asides" such as labor's Comprehensive Employment and Treining
Act program, the programs of the Economic Development Admin-
istration and the Department of Housing and Urban Development's
low income housing programs, all of which should have a positive
impact on the general state of Maine's economy .-

12. Contribution from Massachusetts

The State of Maine and its citizens, corporate and
individual, are the current holders of the lands claimed by
the tribes in this area. The State and its citizens, of
CCurse, are free to assert any claim which they feel would
be appropriate against the State of Massachusetts as a prior
holder of this land. The value, if any, of such a claim would
appear affected by the fact that Maine and its successors in
title, have held and used the land in questioa for approximately
150 years of the 200-year period. Such injutrvy as the tribes
have suffered results from the loss of use of the land during
that period, and from the loss of possession today. Massachusetts
cannot restore possession of the land, and no evidence has been
submitted to us by your office demonstrating that Massachusetts
has benefitted substantially from the allegedly void transfers.
Have you any such evidence?

We are not in a position to determine whether Maine
did know, should have known, or would be presumed under the
law to have known of the tribe's potential claims at the time
Massachusetts transferred its rights (and, presumably, its
liabilities) with respect to the land to Maine. What is your
assessment of the law and evidence relating to that issue?

Sincerely,

e@ M. Kfulita/

A ot

Eliot R. Cutler
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cc: Honorazle
Honorazle
Honorable
Honorable
Honorable
Honorable

Honorable Ccosepn

srennihan

James B. Longley
Robert Lipshutzv//
Edmund S. Muskie
William D. Hathaway
William S. Cohen
David F. Emery

Members of the Maine Legislature
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AUGUSTA, MAINE 04333

March 2, 1978

Honorable Leo Krulitz
Solicitor
Lepartment of Interior
Washington, D.C.

Eliot Cutler

Assistant Administrator
Office of Management & Budget
Executive Office Building
Washington, D.C.

A. Stebhens Clay

Kilpatrick, Cody, Rogers, McClatchey & Regenstein
Suite 400

2033 K Street, N.W.

Washington, D.C. 20006

Re: United States of America v. The State of Maine.

Gentlemen:

In the course of our review of the Joint Memorandum of
Understanding developed by the White House Work Group and repre-
sentatives of the Penobscot and Passamaquoddy Tribes, a number of
questions have been raised. We believe that, prior to development
of any final State position on the proposed settlement, answers to

these guestions are necessary. t is unfortunate that we did nmot

have an opportunity to pose these questions to the Work Group prior
to the preparation of the Joint Memorandum.

1. Past State Pavments.

In the past 15 years, the Maine taxpavers have contributed
approximately $15,000,000 to provide social services, housing and
other support to the Indian Tribes. The faderal government now
recognizes that it is obligated fo provide support for the Indian



Tribes and that 1t has been obligated to provice SUppOr* services
. <« A -~ e

Comve vy ame s m e e ; =R -
SCIIoan. JULIT3 TE850 Zecauss O e

S= OZ cLLsT I2l2T1C2nE8NlD LT N0W asser--:

O
0

to exist. Ir light of the present federal position regarding its
responsibilities for financial supror: of the Indian Tribes, is <he
federal government prepared to reimburse the State of Maine for

the support provided by the State in lieu of the federal support
which should have been available to the Indian Tribes?

Assuming that the federal government is correct in demanding
State participation in a settlement as a gquid pro quo for federal
involvement (a principle with which we take exception), why were
Maine's past payments to the Tribes insufficient to satisfy this
principle? Has consideration been given to the fact that none of
the other states involved in Trade and Intercourse Act claims,
Massachusetts, Rhode Island, Connecticut or South Carolina, ever
made similar payments to the Trihes located in those states? 1In
View of Maine's extraordinary efforts (approximately $10 - $15 millio:
in the last 19 years alone), why is more expected by the federal
government from Maine citizens and taxpayers? Why is it fair to
Maine to expect more of Maine taxpayers who acted in good faith all
these years in taking care of what are now asserted to,be federal Tri:

N s AL & f:"-’./: -

2. Integrity of State Laws. g

The Joint Memorandum indicates that any lands acquired by the
Indians be within the State's criminal and civil jurisdiction
subject to "retrocession" which would terminate state authority over
the lands. The question of the status of enforcement of state laws
on acquired Indian lands would appear to require resolution prior to
any settlement because of the many implications involved. For
example, in developing new businesses, as is proposed with the $25
‘million federal contribution, would the Tribes take advantage of
exemption from state consumer protection, environmental, work place
safety or minimum wage laws to compete unfairly with other Maine
business who must remain subject to these laws? - What protections,
if any, will exist for wild animals and fish which live in or cross
the acquired Indian lands? What protections will there be for
abutting landowners from such problems as stream siltation, air
pollution or noise which may result from uncontrolled industrial
and commercial activity, such as clearcutting timber, on Indian-
acquired land?

3. Tax Losses.

At current rates of taxation ($0.75 - $0.80 per acre) the
State will lose at least $400,C00 a vear in taxes on the 500,000
acres which it i1s proposed that the Indians would acguire. Assuming
an increase in this tax rate over the course of time, this tax loss
will surely increase. Will this be the limit of tax losses or will
there be other tax losses? For example, will all improvements on
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thils osroper=y be axerrcs f -m State taxation? Will Zus:

actions on this prope--y e exempt from State sales and ilncome <aweze
Wwould zhe exemption from State sales and lncome taxss pe limited :cy-
transactions between Indians or would the exemption, 1f there is ro
be one, also extend to transactions between Indians and non—Indians.
We understand that there is litigation in process in Washington Stat
to determine whether an Indian Tribe can sell tax free cigarettes to
non-Indians. The sale of such cigarettes has cost the State of
Washington an estimated $8 - 14 million in lost revenues already.

Is there likely to be a similar problem in Maine with lost taxes?
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4. Easement Uses and Fish and Game Laws.

The proposed settlement requests the Indians be given easements
to hunt and fish and collect brown and ye 1 1 o W ash on approx-
imately 3 million acres. Low intensive a use is coatemplated under
these easements? Will the uses under these easements be subject to
State criminal laws, fish and game laws, and other necessary State
controls designed to prevent abuse of land and resources?

5. Other Indians in Maine.

The Joint Memorandum makes no prov151on for claims of or federal
support for other Indians in Maine, i.e., the Micmac and Maliseet
(Malicite). It is entirely possible, however, that either or both
of these tribes may assert against the State the same kind of claims
asserted by the Penobscot and Passamaguoddy. Indeed, it has curiousl
been ignored that the 1794 agreement that forms the basis of the
Passamaquoddy claim was executed by Massachusetts, not only with the
Passamaquoddy, but other esastern tribes, which appears to include the
Micmac and Maliseet. What precedential value will the proposals in
the Joint Memorandum have on these other latent claims? Is the
federal government prepared to extinguish these other claims? Will
the federal government take the same posture tqward settlement in
those cases as it does in this?

6. Changes from the Gunter Plan.

The Joint Memorandum contains an agreement by the White House
to extinguish the Tribal claims to 9,200,000 acres in return for a
payment of $25,000,000. This is in contrast to Judge Gunter's
proposal to extinguish claims to 12,000,000 in return for the same
amount of money. Why did the White House decide to still pay
$25,000,000 to the Tribes but extinguish a smaller amount of the
claim? Since we understand the original proposal of Judge Gunter
to have been characterized generally by President Carter as fair
anc eguitabie, why did the White House retreat from the position of
Judge Gunter that no private landowners be held responsible? Does
the White House now taks the position that indeed some landowners
are, tecause of the size 57 their holdings, more guiltv than otners
and less deserving of the protection originallv feshioned by Judge
Gunter? If so, why?
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Land Acguisition Costs.

!

The federal government proposes to assist the Indians in
acguiring approximately 300,000 acres cf land from private land-
owners for a payment of approximately $1.5 million, or $5 an ac
At the same time, we understand that a tentative settlement has
been reached in a similar suit in Rhode Island, that involves a
prorosal under which the federal government will acquire land
for the Narragansett Tribe at fair market value. Assuming that
the federal government agrees to assist in that settlement by
acquiring land at fair market value, why should Maine ‘lands pur-
chased to resolve a similar dispute be acquired for far less than
fair market value? 1Is the federal government prepared to reconsider

its position and pay prices at or near fair market value for land
acqguired in Maine?

o

8. Payments to Interior Department.

The proposed settlement contemplates that any payments by the
State to the Indians be paid through the Interior Department. If +the
settlement is to be between Maine and Maine's Indians, why should the
Interior Department play a middleman role in payments? Would it ne
preferable to keep the money in Maine by making any payments from
Maine direct to Maine's Indians without channeling the funds through
a Washington bureaucracy which might mandate uses of the funds in a way
desired by neither the State nor its Indians?

9. Baxter Park Easement.

The Indians have requested, as part of the settlement, a
religious easement in Baxter State Park. Precisely what uses are
contemplated under this easement? By this request for an easement,
do the Indians seek special privileges not accorded to other citi-
Zzens, or are they merely reguesting permission to do something which
they could now do with approval of proper authorities?

10. Responsibility for Services.

It has been suggested that the Indians would undertake a number
of economic development projects with funds received as part of the
settlement. Such projects will necessarily increase demand for
certain services traditionally provided by the State, such as high-
way maintenance and highway improvement and forest fire protection.
Will the State continue to be called upon to supply such services, or
will such services all be provided with the $3 to $5 million a year
which the federal government contemplates giving to the Indians?
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If the Indians acquire the land they are seeking, will the
federal government provide a greater level of assistance to Maine
to acquire more park lands for use by all Maine citizens? Similarly,
if the Indians acquire the lands they are seeking, will those lands
be deemed federal public lands so that the State will receive an
increase in the funds the State is paid under the Federal Highway
Trust Fund? Are there other areas in which federal aid patterns to
the State would change - for better or worse - as a result of the
Indian settlement?

12. Contribution from Massachusetts.

The agrecients ("treaties") of 1794, 1796 and 1Ci1l—+hich form
the bulk of the claim against Maine and its citizens weré in fact
executed by Massachusetts. Assuming arguendo that these agreements
were made in violation of the Trade and Intercourse Act, it must be
concluded that the State of Massachusetts perpetrated fhuise "wrongs."
Inasmuch as Maine was only assigned the treaties when it became a
State, an assignment imposed upon it by Massachusetts as a condi-
tion of its statehood, why was no consideration given to, in fair-
ness, demanding a contribution from the State of Massachusetts?

~Are citizens of present day Maine any more responsible for the

events of 200 years ago than the citizens of present day
Massachusetts?

I look forward to your answers since they will affect our
response to the proposals in the Joint Memorandum.

Sincerely,

SEPH E. BRENNAN

Attorney General
JEB/ec

cc: Honorable James B. Longley
Honorable Robert Lip§hutz
Honorable Edmund S. Muskie
Honorable William D. Hathaway
Honorable William S. Cohen
Honorable David F. Emery
Members of the Maine Legislature






SMIZCUTIVE OFFICE OF THE Z"RESIDENT
TR DEFICE OF MANAGEMENT AND ZUDGET

WASHINGTON D.C 20573

FOR RELZASE OM DELIVERY
Friday. April 14, 1973

REMARKS OF
ELIOT R. CUTLER
ASSOCIATE DIRECTOR FOR NATURAL RESOURCES, _
ENERGY AND SCIENCE
OFFICE OF MANAGEMENT AND BUDGET
BEFORE THE
HUSSON COLLEGE BUSINESS BREAKFAST
BANGOR, MAINE

Last wéek>the White Hcuse Work Group announced that the Penobscot
and Passamaquoddy Tribes had agreed to extend for one month the time
available for the State of Maine and the large landholders to respond
to the Tribes' settlement proposals.

On or shortly after May 10, the Administration will file legisla-
tion to clear title to 9.2 million acres of land in the 12.5 million-
acre claims area in order to provide complete protection for most
landholders and . homeowners. The legislation would provide for a
$25 million federal payment to the tribes. On or about June 15,
litigation will commence against any other defendants--such as the
State and the large landholders--who have not reached an out-of-court
settlement with the Tribes. Should the Congress fail to pass the
protective legislation, it eventually would be necessary to also bring
an action against hundreds of thousands of Maine citizens to recover
Tand held by them.

I know that I speak for my colleagues on the Work Group, for the

President's Counsel, Bob Lipshutz, and for the President himself, when

I say that we do not want this case to go to court.



Not because we think that the many historics:: énc legga

issues in the case should not be resolveqd.

In short, we think it jg unfair to ask the people of Maine to pay

the price of.litigation.

brings us closer to a costly confrontation in court. Yet I know that
each day also brings more questions, more doubts, and more confusion

as to what ig the right thing to do.

Preparing to sye the State of Maine? Why are those two federal agencies
taking the tribes' side of this case?

To answer that questfon, we first must go all the way back to 1977.
By that time, the Penobscot ang Passamaquoddy Tribes had discovered a
Copy of the 1793 treaty, hag taken it to their lawyers, and had asked the
Interior Department to assist them in PUrsuing the matter f&rther. The
tribes claimed that the federal government had an obiigation to dg that

under the terms of the-1790 Non-Intercourse Act.
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the partieg might take t¢ resolve +he dispute. In July, Judge Gunter

told the President that the claims were Serious and substantial, but

A third question: Why were the Work Group's discussions held only ;JL_,

with the tribes? Wag the state shut out of the negotiations?

The tribes, on the other hand, expressed a willingness to enter into

further discussions. In Tight of Judge Gignoux's decision, it was imperative

It became apparent early in those discussions that the issye of a
partial settlement with the tribes would be an unavoidable topic. And

given our concern for the hundreds of thousands of Maine homecwners and



0
businesses facing she erenge s Vitigation, it mage S8Nse 1o ous 1o
pursue that topic. It also became clear that we could at least explore
the POSSibility of ap overall settlement and obtain from the tribes

terms on which at least they would be Willing to settle.

which even One party had agreed.
A fourth question: Why has the “Crzat White Father" put the State
of Maine 'up against the walj?" Why is the Administration trying to force

a negotiated settiement?

Maine's Congressiona] delegation. We cannot force a negotiated
settlement.

Like Judge Gunter, the Work Group reviewed the tribes claims, the
state's defenses, and the pertinent law and historical materials. We
reached the same conclusions as Judge Gunter did: The tfibes' claims
are not frivoloys. They are for real. They could be e;tirely successful
in litigation, And the Titigation wil3 take many years to resolve, with
economic chaos’a-like1y result,

In view of those conclusions, the President authorized us to agree
to a partfal settlement With the tribes. In exchange for a voluntary

Payment of $25 million by the federal government, we can clear title

businesses in the claims area, who would suffer the most from litigation,

14



7
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court sett]ement. They have the same choices as the state:

accept the
offer, negotiate,

In fact, up untij the Administra-

- tribes* or litigate.

their Iivelihood. The only ]

to guarantee their security--

to protect those who cannot protect themselves.
I know | have taken a goo

» and 1
dppreciate yoyr willingness to listen so patiently, hope I have

but I am sure you have other questions as wel]

many as [ can.

clarified Some matters,

I wil) try to answer as

A v 1 ibrary



But before I close, I would like to read for you one
passage from the February Joint Mehoréndum which I think we all
ought to keep in mind.

“If settlement can be accomplished, it will reflect a compromise

from every perspective. The tribes regard their claims as worth many

times more than any consideration to be received under this agreement.

The State of Maine, on the other hand, has taken the position that the

tribes' claims are witncut merit...

"With these considerations in mind, any settiement would reflect

a shared understanding of the reality created by the litigation, ra-:her

than one party's view of the equity of the claims. The claims are
unique, and resolution of them on any basis other than litigation

similarly must be unique."
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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240

NOV 2 11978

Thomas N. Tureen, Esq.

Native American Rights Fund

178 Middle Street

Portland, ME 04101 -

Re: Passamaquoddy and Penobscot
Land Claim Settlement

Dear Tom:

During a recent meeting with the Governors of the two Tribes,
members of the Tribes' Negotiating Cramittee, Assistant Secretary
Forrest Gerard and yourself, I wa: asked to prepare a letter outlining
the terms of a complete settlement oi the Tribes' claims for land
and trespass damages in the State of Maine which the Administration
would support before Congress. This letter responds to that request.

The framework of the proposed settlement is described below.
Some details remain to be worked out as the legislation is drafted.

In exchange for a complete release of the Tribes' claims, we
are prepared to recommend the following to Congress: '

1. Payment by the Federal Government of $27 million in trust for
the benefit of the two Tribes. Provisions for the trust would
be those previously agreed to in paragraph (C)(5) of the
Joint Memorandum of Understanding dated February 9, 1978 (MOU).

2. In addition, $10 million will be provided for acquisition of
100,000 acres of timberlands at fair market value, the land
to be held in trust for the Tribes. Of this amount, $5 million
will be provided by the United States and $5 million will be
provided by the State of Maine. The State will be given a credit
against their share for past services to the Tribes which past
services we understand exceeds the $5 million. As a result,
the $10 million will be provided from the Federal Treasury.

3. The land will be acquired through arms length negotiations. The
Department of the Interior is prepared to assist the Tribes in
these negotiations, if our assistance is requested. Appropriate
provisions will need to be included in the legislation for this
land acquisition program. ‘



Mr. Thomias N. Tureen

A

Page =

4. The Passamaquoddy and Penobscot Tribes will be federally recognized
and entitled to federal services as provided in paragraph (C)(7)
of the MOU. The State of Maine will discontinue its services to
the Tribes. 1 assume that individual Indians would be treated
like all other citizens of Maine with regard to general state
programs.

5. The State of Maine has taken the position that all laws of the
State should apply to the newly acquired land. This might be
inconsistent to some extent with paragraph 8(C) of the MOU. We
have had an initial meeting with State Officials on jurisdictional
issues and have agreed to work with the State and the Tribes to
try to resolve these issues in a way satisfactory to all concerned.

6. As previously agreed, all property and cash obtained pursuant to
this settlement will be divided equally between the two Tribes.

We are willing to work closely with the Tribes and the State to
resolve any remaining differences and develope legislation to implement
the settlement. We will use the legislation previously drafted as
the starting point and revise it to reflect these new agreements. We
recognize that this settlement still requires the agreement of the
Negotiating Committee, the Tribal memberships and the Congress.

My staff is prepared to work closely with you and the State in
the hopes that legislation can be ready for introduction very early

in the next session of Congress.

LEO M. KRULITZ
SOLICITOR



CC:

Governor Longley

Attorney General Brennen

Secretary Cecil Andrus

Attorney General Bell

Assistant Secretary Indian Affairs
«Mr, Robert Lipshut:z

Mr. Eliot Cutler
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@epar’mmm of Justice
MWushington, B@ 20530

Jure 7, 1927°
Mr. Douglas B. Huron
Senior AsscocCiate Counsel
The White Iouse
Dear Doug:

Enclosed-for your information is é cééi-of the final of
the letter from the Attorney General to Cecil Andrus dealing
with the Indian trust responsibility. Thare have been no
substantial changes from the version you reviewed a couple
months ago.

I would appreciate it if you would see that copies are
distributed to people there in the White House who may have an
interest.

Sincerely,

mlu-.wf/

arr A Hammond
Deputy Assistant Attorney General
Office of Legal Counsel

Fnclosure



®fifiee of the Attorney General
Washington, 8. €. 20330

May 31, 1979

Honorable Cecil D. Andrus
Secretary of Interior
Washington, D.C.

Dear Mr. Secretary:

As you know, the Department of Justice has long
represented the United States in litigation for the
purposez 2f protecting Indian property rights secured
by statutes or treaties. This has been and will con-
tinue wu be an important function of this Department,
and I would like to set forth my understanding of the
- legal principles governing its conduct. ‘

In fulfillment of the special relationship contem-
plated in the Constitution between the Federal Government
and the Indian tribes, the Congress has enacted numerous
laws and the Senate has ratified numerous treaties for
the benefit and protection of Indian tribes and individuals,
their property and their way of life. Where these measures
require implementation by the Executive Branch, the admin-
istrative responsibility typically resides with the
Secretary of the Interior. 43 U.S.C. § 1457 (10). The
Attorney General is in turn responsible for the conduct,
on behalf of the United States, of litigation” arising
under these statutes and treaties. This obligation in
Indian cases is but one aspect -- albeit an important one —-
of the Attorney General's statutory responsibility for the
conduct of litigation in which the United States or an
agency or officer thereof is a party or is interested.

28 U.S.C. §§ 516, 519.

The Secretary of the Interior and the Attorney General
perform their duties here, as in all other areas, under the
superintendence of the President. We are the President's
agents in fulfilling his constitutional duty to take care
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that the laws be faithfully executed. Where a particular
statute, treaty, or Executive Order manifests a purpose

Lo benefit all Indians or a tribe or individual Indians

Oor to protect their property, it is the obligation of the
responsible Executive Branch officials to give full effect
to that purpose. 1In your role as Secretary of the Interior,
you are charged with administering most of-the laws and
treaties applying to Indians and are often in a policy
formulating role with regard thereto. And where litigation
is concerned, it is the duty of the Attorney General to
ensure that the interest of the United States in accomplishing
the congressional or executive purpose is fully presented in

Swart,

The Executive and Judicial Branches have inferred in
many laws extending federal protection to Indian property
righls the intent that the Executive act as a fiduciary in
adrninistering and enforcing these measures.  Where applicable
law imposes  such standards of care, faithful execution of
the law of course requires the Executive to adhere to those
standards. Thus, it in no way diminishes the central

_importance of our respective functions to acknowledge that

they find their source in specific statutes, treaties, and

A significant portion of the litigation with which we
are here concerned relates to property rights reserved to
a tribe by treaty or in the creation of a reservation or
property which Congress has directed be held in trust,
managed, or restricted for the benefit of .a tribe or

~individual Indian. When the Attorney General brings an

action on behalf of the United States against private
individuals or public bodies to protect these rights from
encroachment, he vindicates not only the property interests

Of the tribe or individual Indian, as they may appear under = ... - -

law to the United States, but also the important governmental
interest in ensuring that rights guaranteed to Indians under
federal laws ang treaties are fully effective.

There is no disabling conflict between the performance
of these duties and the obligations of the Federal Government
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to all the people of the Nation. The functional thesis

upon which our form of government is premised -- the
Separation of Powers -- pre-supposes that the people as

a whole benefit when the Executive Branch enforces the _
laws enacted, and protects Indian property rights recognized
in treaty commitments ratified, by a coordinate branch. The
fact that an identifiable class realizes tangible benefits
from litigation brought by the Federal Government does not
distinguish Indian cases from many civil rights, labor,

and other cases. Just as we go +n court to enforce the

laws designed to protect minoritiez rrom discrimination or
disenfranchisement by the majority, we must litigate when
necessary to protect rights secured to Indians without
reference to whether any present majority of the citizenry
would profit from, or otherwise ewbrace, that action.

- It is importént to emphasize, however, that the Attorney

- General is attorney for the United States in these cases,

not a particular tribe or individual Indians. Thus, in a
case involving property held in trust for a tribe, the
Attorney General is attofney for the United States as
"trustee," not the "beneficiary." He is not obliged to
adopt any position favored by a tribe in a particular case,
but must instead make his own independent evaluation of

the law and facts in determining whether a proposed claim
or defense, or argument in support thereof, is sufficiently
meritorious to warrant its presentation. This is the same
function the Attorney General performs in all cases involving
the United States; it is a function that arises from a duty
both to the courts and to all those against whom the
Government brings its considerable litigating resources.

The litigating position adopted by the Attorney General
on behalf of the United States may affect ynur adminis-
trative and policy-making functions. Accordingly, with
respect to all litigation in which the Attorney General . ..
represents the United States in protecting Indian property
rights secured by statutes or treaties, this Department
would expect to receive -- and would most carefully
consider -- the advice of your Department, possessing as
it does the primary policy responsibility in Indian matters.

Where there are other statutory obligations imposed on
the Executive in a particular case aside from those affecting



Indians, faithful execution of the laws require the
Attorney General to resolve these competing or over-
lapping interests to arrive at a single position of the
United States. In arriving at a single position, however,
we must also take into account the rule of construction

now firmly established that Congress' actions toward
Indians are to be interpreted in light of the special
relationship and special responsibilities of the government
toward the Indians.

And, finally, the President's duty faithfully to
execute existing law does not preclude him from recommending
legislative changes in fulfillment of his constitutional
duty to propose to the Congress measures he believes
necessary and expedient. These measures may -- indeed
must -- be framed with the interest of the Nation as a
whole in mind. In so doing, the President has the con-
stitutional authority to call o either of us for our
views on legislation to change existing law notwithstanding
the duty to execute that law as it now stands.

I look forward to close cooperation between our two
Departments in these matters.

Yours sincerely,

Griffin B. Bell
Attorney General



THE WHITE HOUSE
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June 9, 1280

MEMORANDUM FOR: LLOYD CUTLER
FROM: DOUG HURON =
RE: Status of Maine Indian Legislation

On June 4 I spoke with both Jim Case from Senator Mitchell's
staff and iim “oodcock with Senator Cohen. Both Sepators

are apparently prepared to introduce the Maine Indian legis-
lation as supported by the parties in Maine. 1In particular,
both appear willing to support the settlement at the proposed
$81.5 millicn figure.

There will be Senate hearings on June 25 and 26, and Secretary
Andrus will be asked to testify.

Over a year ago the President authorized spending $37 million
in Federal money to resolve this dispute. Arguably, the
Administration can be said to have committed $47 million,
since Interior agreed in addition to spend $10 million of

its own appropriation for land purchases for the tribes.
Nevertheless, even $47 million is a good distance from S81.5
million. The question that must be addressed within the
Administration is what our position will be when Secretary
Andrus testifies.

* k  x X % R
At my request, in response to an inquiry from Jim Case, OMB
has prepared the attached analysis of the Maine legislation.
This paper takes no position on the several issues raised
but does point out possible trouble spots.. Justice, Interior
and Treasury also helped prepare the document. We plan to
use it in an informal briefing for the Maine Congressional
delegation. '
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--iunding differcnce stems from differing amounts of lani contained in
the settlement and the average per-acre valuation of the land:

Tribes/State: 300,000 acres x $181.66/acre S54.5 M
Administration: 100,000 acres x $100/acre ~-S10.0 M
. S44.5 N

--Major uncertainty exists concerning effect on Federal programs of the
settlement provisions that (1) treat Indian Territory as a municipality
under State law -- a unique status found no where else in the United
States;1/ (2) require the Federal Government to disregard settlement
payments to the tribes, or any State payments to them, when determining
individual or tribal eligibility for Federal financial assistance, and
(3) provide general tribal and l.lividual eligibility for State
financial assistance programs on the same basis as other municipalities
and persons, but Federal payments to the tribes or individual Indians

- for substantially similar purposes shall be deducted from the amount
of State funding provided.

Could the tribes as municipalities receive more Federal funding than
would be the case today where they are treated only as tribes?

If the State could legally withdraw its medicaid funding for its Indian
citizens in anticipation of Indian Health Service (IHS) aid, the in-
cremental cost for the IHS is estimated at about $1 million per year in
Maine, and $285 million per year if this provision establishes a
nationwide precedent.

Federal funding would supplant State funds in other programs as well, al-
though no estimates of cost are available. The legislative history for
some programs like employment and training under CETA or public school
assistance under the Johnson - O'Malley Act indicates a clear Congres-
sional intent to prevent States from supplanting their own funds with
Federal dollars.

Effect of the settlement on the separate allocation formula for Indian
tribes under the current general revenue sharing act is uncertain, since
the settlement would eliminate provisions. in existing Federal law that
give special status to the Maine tribes.

--The settlement would expand Federal tax law to treat as "involuntary
conversions', and therefore subject to capital gains deferral, the sale
of private land to the Maine Indians pursuant to the settlement, if the
proceeds from the sale are used to buy similar land within two years
after the year of sale (3 years for business property). The esti-
mated Federal tax loss would be $15 million. Existing Federal tax
law allows involuntary conversions if the sales stem from Federal
or State condemnation ---/not private lawsuits or out-of-court settle-
ments. Enactment of this provision would set a precedent for other
Indian claim settlements as well as a general expansion of tax deferrals
for real estate.

-

i/ The settlement defines '"Indian Territory" in Maine as the current Passamaquoddy
and Penobscot reservations plus the first 300,000 acres of land acquired by the
U.S. for the tribes in designated, unincorporated areas of the State



[, Status af the Heultorn Band of Mallsces ?niigns

Virous setTIement provisions raise malor auestions:

--uves the Band meet the standard criteria for a Federally
recognized tribe?

--What is the number and location of Band members? (The present estimate
is that the Band numbers about 350 persons.) -

--Does the Band have a credible land claim pending? (Very little historical
or anthropological data is currently available to the Federal Government
on this issue.)

--What status for the Band dnes the settlement envisage? (The
State act does not give "muuicipal" status to the Band nor recog-
nize any power or authority of the Band; however, the proposed
Federal act '"recognizes'" the band, and does not specifically revoke
concomitant tribal power.) Further, what is the relationship between
the Band and the Federal Covernment under the settlement? The Band
would be eligible for finaucial benefits to which other tribes may be
entitled, but their lands would not be subject to any restrictions on
alienation. The nature of the Federal "trust responsibility" over such
lands is unclear, since the U.S. would not have any authority with respect
to their disposition.

--Although Congress has the authority to recognize the Band as a tribe,
it would be contrary to positions taken by the U.S. in Federal court
for the Executive Branch to take a position on the Band's status as a
tribe without the Band proceeding through the recently initiated Fedgral
Acknowledgement Project administered by Interior. This project was im-
plemented to enable Indian groups to establish their entitlement to a
government to government relationship with the U.S.



THE WHITE HOUSE
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DPleased to discuss with you today our views on S. 2329, the
Maine Indian Claims Settlement Act of 1980.

We fully support the concept of a negotiated settlement
as the means for resolution of the Maine Indian-iand claims,
and we hope that S. 2829 will lead to a final settlement of
these claims. wWe recognize that a Federal contribution is
necessary to achieve a negotlatéd'se;tlement, and we do not
~object to the contribution proposed by this bill. The
-proposed contribution of $81.5 million is substantially
higher than the Administration has Previously supported.
Because years of continued litigation would have a severe
impaqt on the citizens of Maine, however, and also because
the settlement proposal is based on the agreement of all
relevant parties in Maine and should therefore provide a
lasting solution to this problem, we do not object to the
Congress providing for the Federal contribution‘contemplated
in S. 2829. |

It wouid not be responsible for the Administration
simply to sﬁate its general position on this legislation. -
For that reason, we have carefully examined all aspects of

the proposal in order to ensure that the broad interest of

the tribes and the United States are well served under it.
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WASHINGTON
February 6, 1979
MEMORANDUM FOR THE FILE

FROM: DOUG HURON W

RE: Conversation with Tom Tureen

On February 6 I spoke to Tom Tureen concerning the status of
the negotiations in Maine. There are two aspects that need
to be considered--identification of land and the question of
the state's jurisdiction on that land.

1. Land. The large landowners have identified 200,000
acres. Tureen says the cost for some of the land is prohibitive
and the location of some is poor, but he says that Perkins
is dealing in good faith. At this time, Tureen estimates
that the average price being asked is about $150 per acre.

He says that International Paper, which has put up 100,000

of the 200,000 acres, is more flexible than the other companies.
The tribes are considering a joint venture with I.P. under
which the tribes would own a sawmill. TI.P. is also looking

at the possibility of reducing the price through stumpage
arrangements, and consideration is being given to the possi-
bility of borrowing money from Interior to help finance the
Purchases.

Tureen does not believe that there will be a rapid
solution to these issues. I believe that he may be looking
for a little more money outright from the Federal government,
but I told him that this would not be possible.

2. Jurisdiction. Tureen has not talked to Brennan
about this since he became governor. He has talked to
Richard Cohen, the new Attorney General, and he believes
that Cohen may take a flexible view. He hopes that Kirk
Studstrup, rather than David Flanagan, will be acting for
Brennan on this issue; he says that Perkins is trying to get
Studstrup designated. 1In the meantime, Attorney General
Cohen said that he will take the initiative in setting up a
meeting with Tureen to discuss the jurisdictional issue.
Tureen believes that the tribes and the state will ultimately
be able to resolve this‘matter.

Tureen mentioned that the Sewell Company should be
retained to appraise the land, something which Perkins also
mentioned in his letter. Tureen raised the question whether
the government will be willing to pay for the appraisal.
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get together with Perkins and him sometime in =he NexNt two
weeks to get an update on the status. He said that 1t would
probably make sense, and I think we should try to set up a

meeting fairly soon.



Maine Indian Tribal-State Commission
Minutes of Mar\h 18 19‘4" Meeting
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MITSC Members Present
John Banks Mark Chavarce Fred Hurley
Anthony “Mike” Best Richard Cohen, M1715C Chair T Pred Moore irensoeng e e
Paul Bisulca (naavotlng membo.. Chy Dore Fyar Richert

Other Persons Present

Diana Scully, MITSC Executive Director

Maynard Stanley, Passamaquoddy Tribe at Pleasant Point

Juha Stevens, Governor, Passamaquoddy Iribe at Indiar Township
David Westphal, Acadia FilmVideo

Meeting Convened

The March 18, 1997, meeting of the Mame Indian Tribal-Stat.: Commission (MITSC), was held in the
conference room of the Maine State Planning Office in Augasta. Chair Richard Cohen convened the
meeting at approximnalely 1:00 PM.

MITSC Members

Dizna Scully reported that Governor King's Office is working actively anan appuintment to MITSC to
replacc Matt Manahan. ‘The terms of john Banks and Mark Chavaree bath expire on May 3, ]99'7 Fred
Hurley’s term expires on Docembier 7, 1997

Funding for Wabanaki Center

Ms. Scully reported that she and Mr. Chavaree met in laie january with Ted Mitchelt and Gail
Sockabasin of the Wabanaki Center at the University of Mainc at Oroho 1o explore their interest in
recciving $7,500 from the balance in MITSC’s contract with the Mainc Dcpanmont «f Transportation
(MDOT). Mr. Chavarec and Ms. Scully also participated in a March meeling al the"Wabanaki Center
with Pcnny Plourde from MDOT. All involved in these discussions felt that a hink should be developed
between the Center and MDOT and that the $7,500 counld be put to effedlive us: by the Centor. If was

moved by fohn Banks, seccnded by Mark Chavaree, and ag.ced manm'om’y e MITSC members thut
MITSC should make a payment of §7.500 to the Wabanak: Cevter, prowi: fed that MDOT and the Center
are in agreement about the use of these funds. . . e e .

New State Hunting Book

Mike Best stated that tribal land is not identilicd in Ihe wew state hubting book. Fred Hurley noted
that it is not in the application, but it should be in the hunting faws book. He offered to look into this.



Penobscot Basin Dischargers Council

Penobsadt Represeniiatve Iaud Bisutea sand tnal whe: tne Penobsot Basie Dischargers oounc
tormed the Penobsac: Natton initiativ was invited to participate. Later they recoived a ot savin,,
that because Penobscot Nation is fundamentally different than ather members and s at odds with aiher
members, it should roi be a member. Representative Bisulen wrote and appealed. but the Tenobscor
Nation still was rejocted.

Jobn Banks mdicated that he reviewed materal from the Council, including runutes from a few of the
meetings. He found that incorrect statements were being made about the Nation.  He noted that tetal
maximum discharge load (TMDL) standards relate to a river, not to individual dischargers

Chair Cohen asked hew many municipalities sre involved. Governot Juhn Stevens commonied that
there Is a growing attitude by the State of Maine to ignore the ‘Tribes bacause the Imibes are small, and
that the State has closc contact with companies. He said Georgia Pacifié lowers and raiscs waters and
this destroys hunting. He said there is a feeling of resentment on the patt of industry toward the Tribes.

Mr. Banks expresscd annoyance txcause, the Penobscot Basin Dischargers Council says the Penobscoi
Nation. has a fundamentally difforent status and last year Covernor King said the Penobscot Nation
docs not have a different status. Chair Cohen stated tha: he was encouraged by the Gowvernor's
appearance at MITSC's Docomber meeting and his expression of wammg 1o get together with the
Tribes.

Evan Richert commented that Governor King probabiy would be disturbed if a group of governmental
cntitics is freezing out another governmental entity. He said the State docs not appear to have
oversight over the Council, but it is at least morally, it not legally, weong to frecze somoonc oul  Mr.
Richert suggested that somwone should talk with the Maine Department of Environmental Protection
(DEP) to see what thelr relationship is to this effort and that MITSC write a letier 10 the Council
stating that it would be in the best interests of the river and all” participants to be indusive.
Representative Bisulca said he would like to see MITSC do this and Mt. Richert agreed to check with
DEP.

Evan Richert meved, Cliv Dore seconded, and MITSC members wnanimoisly agreed that MiTSC should
send a letter to the Penobscot Basin Dischargers Council, stating that it weuld be in the best interests of
the river and all participanis t¢ be inclusive.

Minutes

Evar: Rickert mouved, John Banks scconded, and MITSC mcmbers wnapimously agreed fo adopt the
minutes of MITSC's Decermber 26, 1996 mecting and February 14, 1997 teleconference

Financial Report

Ms. Scully reported that as of Marchi 15,1997, MITSC had a balance of $21,509. She indicated that she
expected the budget to be tight for the remainder of the vear Chair Coheri asked whether there is any
change of gctﬁng additional doltars for MITSC? Mr. Richert replied thst additional fands were not
requested in the budget Defore the Legislature and that 37,500 i new funding fust had  been
appropriated for the current fiscal year. lie noted that the Governor'$ contingengy fund is limited 1o
traiming in economic dovelopment. John Banks muved, Fred Hurley scconded, and MITSC wmemnhers
unanimously agreed to approve ithe financiel statewent for MITSC for the peried fuly 1, 1996 throughk
March 15, 1997.
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Task Force Recommendations

1 Fraamework o Trivai-Stage Folations Charr Cohen e d he SCttlempent Al was o ~ter ded to B 34
hvng doacument. Governor Sors commes ted that Congr~s crarsed the dovemane anter the Trooes had ,
voted on what they though was the va’ vorsor Mr Kichert aske€ whothor the chanzes were !
approved by Congress o7 &y 1he state” Goserror Dere rephed tnat the Congross made chengos. wher |
they were supposed just 12 1ubber stamp Sunes Senator Waill am Cohen mtraduced the proviscon thaty
subsequent federal laws would nat apply to the Tribes in Maine. _
Passamaquoddy Representative Moore said there has boen a major change in interprétation by the
State of the spirit of the Act and the State 15 not following Urough on ils erigina! intent. Mo noted tha
communications among Govemors and Chicfs and anwng other state and tribal leaders Qave decreascd
and urged & refocusing on the spirit and intent of the Act. Chair Cohen obscrved that there s a Segment
in swte government that says if it 1s nol in the Scttloment, 1t cannot be. He added that this fs not whai
was expected. Representative Moore added that the Tribes have been ol that they got what they
wanted und now they should go away. —

Mr. Banks indicated that hc has been frustrated as a MITSC member bocause when MITSC comes up
with an interpretation of the Scttlement, it is ignored. MITSC spends a Tot of money and time spinning
wheels. He said the Scttiement is not working and another advisary group will net change that.

#2. Annual Asscmbly of Govemors and Chiefs. [No commant.s . )

H3._Advisory Committee. Expressing concem gbout creating a mmpc(ifhg entity, Chair Cohen said
MITSC will appoint the Committec. He said he has been around govamment too long and has soen
things take on a life of their own. He noted that the concept is a gnod idcg, but wondered whether it is
necessary to legislate this info oxistence.

Mr. Richert responded that the purpose of the Advisory Committee is to build a bridge between MITSC
and the Legistature and to involve the Micmacs and Maliscots in a mape formal way. He commented
that if the Legislature is going 10 take MITSC more serously, the Advisorv Commiilice must be in
legislation. Representative Bisulca satd this would begin to replicate what the Department of Indian
Affairs used to do. There woeuld be a place for Micinacs and Maliscels and an opportunity to bring in
other expertise. He noted that MITSC has nut dore many of the things that it could have, because of a
lack of expertise.

Chair Cohen indicated that sitco MITSC appofnts the members of the Advisory Committes, it also
should receive any funding for it and should appoint any personnel to suppart it. He said that sections
45,7, end 9 should be deleted from LD 1269 (the bill to create the Advisory Commitice.s Mr. Richert
said the Advisory Committee would mwet when MITSC mcets and woukl be an outer circle of MITSC.
Mr. Banks asked how is this diffcrent than what MITSC docs now? Chair Cohen stressed that the
intent of the Task Force was not 1o have two separate organizations, Eyan agreed that secuons 4,5,7,
and 9 should be deleted from (.17 1269 and said an appropriation also is necded.

Representative Bisulca said the Ponobscot Nation will suppart the legiglation. Representative Moore
said the Passamaquoddy Tribe probably will not opposce 113 1269, but it will not bring substantial
- change. Governor Dorc said, first, there must be a fook at the basic probleme of the settlement act and
core issucs must be addressed.

It was moved by Evar Richert, scconded by Fred Hurley to support L0 1269 with the exasing of scetions
4.5,7,and 9 and, if no funds are appropriated, the excising of <otion & The vote was $ in favor and 2

opposed.

#4.5 v rthenip IT5C. Coverner Dore asked abouf the changce in MITSC's quorurn
requirement in LD 1269 He said both I"assamaquoddy Govermenis should be present in order 10 have o



guorum. Mike Bost said re cined e s vote, Governat hve st e ates te NITTO Stous

be approved.

Chatr Coneriasked his MITIC minoers fol abow: thus, Mro 10coertans Mrorducioy sasd e = oua
be ro probicm of alternates are allowed. Thete was conensus on th o point 11 g move! Th
Richert to support fhe ceietion of the quonumm requirement proision from LD 120% alvey with the ol
charyes previously voled om. (Triere was a caucus By the PAusanaquodd, paiiicipaniy. |

Governor Dore indicated that LD 1269 is not edequate and just adds anather layer of burcaucracy. He
sald the bllis submitted to the Legisiature by the Passamaquoddy Tribe are the remody” Chair Cohen
responded that LD 1269 will pass one way or another and said he hoped "you an see your way clear to
support this.“ Representative Moore said the Tribe has scrious issues with the Task Forge and this bl
does nothing. Chair Cohen said the purpose of the Advisory Commitiee is to give MITSC rapport and
credibility with the Legislature. Representative Bisulca said (he Task Force did not go far enough and
to achieve consensus it had to Iet some things go. Mr. Hurley stated that LD 1269 addresses the lack of
connection MITSC has had with the Legislaturc and Exccutive over many years. Representative Moore
said this is a sicp forward, but is not cnough and is a waste of time. Mr. Banks concurred. Goverror Dore
expressed concern that MITSC censored what went out 1o the public.

Evan Richert moved, Fred Hurley seconded, and MITSC members unanimously agreed to supporl an
amended version of LD 1269, dcleting sections 1,4, 5, 7, and 9 and, if no furids are appropriated, delelirg
of section 8. Mr. Best requested that Representative Moorc’s comments be reflected in the minatces.

MITSC members decided to return later to the discussion of Task Force recommendations.

MITSC Bylaws

Mr. Richert sald MITSC needs to revise its bylaws to allow alternates. Mr. Hurley asked whether
MITSC should change the pubhc comment provisions in its bylaws relabing to placing land in trust?
Chair Cohen said MITSC members should get any bylaws changes they would like to-sce to Ms. Scuily.

Passamaquoddy Bills

Placing Land in Trust in Albany Township). Chair Cohen s2id thar MITSC's bylaws indicate
that MITSC cannot give a recommendation until it gocs through certain procedures to allow for public
comment. Governor Dore said 18 acres in Albany Township alrcady are in.trust and the Passamaquoddy
Tribe wants to add around 50 ecres more. It was agrecd that MITSC would follow ity bylaws, including
placing legal ads to seek public comment.

her Biji re_ludiciary Comuniftee. Representative Moore saizh:i docs not matter to the
Passamaquoddy Tribe whether or not MITSC takes a position on its bills. Mr. Banks asked whether the
Tribe would like MITSC t0 take up these bills? Representative Mome replied that sooner ar fater
people will ask for MITSC's opinion.

LD 955 (Changing Place Names). Chair Cohen asked who names things tow? Mr. Hurley replied that
the U.S. Geological Survey plays a role in this. Representative Moore gaid an amendmen: might be
offered 1o LD 955 to go oulsidc Passamaquoddy Territory to change names. Covernor Dore moved |, Mike
Best seconded, and MITSC members unanimously agreed to support LD 958,

LD 956 (Repealing 30 MRSA §6204). Mr. Richert said the King Administration is opposed to LD 956.

Chalr Cohen sald §620¢ was fundamental at the time of the State going #long with the Settlement Act,
" In effect, repeal of this provision would take away 8 lot of the Land Claifhs Act. Kepresentative Moore
said that §6204 is used to club the Passamaquoddy Tribe and is used as a too! to diminish cultural
integrity. Recognizing that this blanket repeal is a radical changge, he safd the Tribe would welcome a

4



transitional penad tor this <i\.\(‘;:v Chaur Coner sard as 4 L TNt B T | O A T LN ST
Trbe neveds to take ancther avproach. Representative Moore sad he s trong @ prever: an unplessar:
situgtion, and if the LeRislatine vores thrs down 1t showe s that t e 1 fc e ¢

Mro Banks stated that i envirionmenta: land managemenrt, thes repeal wentd renoue a fot of congus on
aboutlaws. There is a body of sederal law that applivs to athor rederatiy recogmzed tibes e Sarne
sand the inteirt of the Sctdement Act with eSpect 1o natural resources rranagement inciudes
inconsistencies benwoen federal and state taws, He agrood (hat reped’ of 80204 Joes not stand & guoc
chance of getting through and noted that the Penobscots have been having the same kinds of discuesiors
that the Passamaquuoddy Tribe has been having. '

Governor Stevens commented that the Passamaquoddy Tribe is standing firm and that (xre had been a
lot of turmotl with 4 recent law enforcement incident. He said the Tribe had met with Governar King.
who said the Tribe should negouate with the Deparunent of Marine Rescurces (DMR). The negotiators
came up with an agreement, which then was rejected by Governor King, MiTSC was not invelvad.

Mr. Best noted that the Statc always asks whether it is in the Sottloment  Act and that the
Pagsamaquoddy Tribc “went the long mile” 1o acconumodate the State. He pointed out that Goverior
King said a bill should go in and that the ‘I'ribe had put the bill in, bt then the Governor snd 1DMR
opposcd it. DMR did not subimit legislation.

Representative Moore said the IPassamaquoddy Tribe wants dialoguc and communication about §6204;
they have an abligation and arc swom to do this. He asked who niles on inscparability in the Mainc
Indian Claims Settleinent Act—should this be in the Tribe’s forum or the State’s forum? Chair Cohen
said he is willing to work hard. Mr. Richert commented that the recent romd of salt water discussions
were never brought befare MITSC. He said he would talk with the Govetaor.

Representative Moore said the Tribe s subjected 10 double tatk, The recent counter proposal by the
State is an insult to the Tribc. Mr. Best sald when he was involved in negotiations, all prosent
understood what was being said. He said Govemor King sheuld be cldar with his staff about. thuse
negotiations. Representative Moore added that they had felt things were poing well with their
proposal. Mr. Best said the Passamaquoddy Tribe is not obligated to, MITSC and they are tired of
getting their legs cut off.

Governor Dore noted that the Tribes are not consulted on laws passed by the State and that their eulture
and way of lifc arc violated by these laws. He said state laws should gel off Passamaquoddy land,
especlally {f they violate Passaimaquoddy culture. Be added that salt water fishing, housing
authoritics, and other areas were not part of the Settlement Act. Representative Moore said, on its
face, repeal 0f §6204 iy a drastic micasure. The Passamaquoddy Tribe would aceept an amended version,
and they want dialogue. '

Representative Bisulca comnwntad that Passamaguoddy experiences are nat un‘.iqu?‘.': He said the King
Administration has created a wringer, is perceived as arbitrary and ‘heavy-handed, and offers 1o
honest treatrment of the issucs. '

Mr. Richert pointed out that things that have come befare MIETSC have gotten decent treatment and
things that do not come before MITSC can creaie disaster. e had knean that thiere were discussions
going on about alienated lots at Inchan Township, but the Administration wvas ripped for doing nothing.
He said the Great Ponds Task Porce included a recommendation ito exempt waters i+ Indian
Territcry, pending revcrveendaticns oy MITSC) but the Penobscot Nation rejected this. Mr.
Richert obscrved that MITSC gots involved at the tail end of issucs and does 1ot have a chance to do
things up front. Chair Cohen urged everyone to got issaes belore MITSC early and te enlist the suppor:
of people like Mr. Richert.

Meynard Staniey indicated that when he grew up, Passamayuoddy Trbal AMembers did not have
wardens to deal with and inherent rights were not legislated. He said 1o one cane and gave the State
the right to say that he cannot live his aboriginal rights. Salt water was not part of the pot. He roted
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Chair Cohen said a ot a0 o 1o o by ooung e AT Represahiative T teosanrd the Kae
AdONNISIFRHON does 1ot want 21 150 i alved 10 dicussio s Representaove Mosne sud. “the camct
back already Ras boen broket Whe andd fix 0> Charr Coben said he oo tryving o make MITSC neore
eftective for the Tribes and rervone 2lsc and he popes peogtleowill v s enune d-change 10— ween,o
in. He said he 13 not going 1o agree with everything, but the Scttlemont Act w4 Itving document and
that is why MITSC was ereatca. Mr Best said he likes to pive second chances for discussion. but he 18

a short fusae.
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LD D i wrt Billg) Mr. Best said there are no rcy.k‘rmssinm for non-tribal peopte
and, for tribal pcople, it1s geing one way- -tribal people must abide by non-tribal laws, but nun-tribal
members do not have tu abide by iribal lawa. Chair Cohen asked M. Scuily o commumicale Lo the
Judiciary Committee that MITSC ran out of ime to discuss those bills.

Adjournment

The meeting adjcurncd at approximately 4:00 P.M.
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MAINE INDIAN TRIBAL-STATE COMMISSICN

June 5, 1997

The Honorable Angus King
Governor of Maine

| State Housc Station
Augusta, Maine 04333

Dear Angus:

As you know, 1 was selected by the Maine Indian Tribal-Swate Commission (MITSC) as {18 chair in, the
laucr pan of December. Because of 2 lengthy illness, 1 have not been able w carry out the agendz | had set for myself
to make MITSC a more effoctive voice in dealing with Indian affaus as conetnpinted by the 1980 Maine indian
Claims Settiement Act

It is clear to me now, after looking st th: work of MITSC since 1980 and talking 10 individual members,
that MITSC has been a (uilure in resolving uibai-state issues affecting Maine's people. This conclusion in no way
should be interpreted to malign cunrent or former MITSC members or our wo:mdcrful Executive Director, Diana
Scully,

Meeting minutes over the years reflcct the fact that it has been almost elways the Tribes who bring issues
before MITSC. Rarely has the State done s0. The ‘Tribes are asking why ‘they ghould use MITSC, when the Suie
tends 10 overlook this forum. They are bocoming more impaticnt about sitting fn MITSC meetings. when they scc
that MITSC is not “in the loop” on the imporiant decisions and actions affecting them.

At owr meeting of June 5, T offered a proposal which 1 believe will siake MITSC an effective voice in
playing thz role contemplawed by the Sewlement Act. The proposal met with undnimous approval by thosc members
preseni. Passamaquoddy partcipants from Indian Township left the meeting before the discussion of the proposal
because they needed 10 respond 10 urgent telephone calls from their comrausity.

Simply put. the proposal is that before staic agencies take any action affecting the Tribes, they should mee:
wilh MITSC, review the intended scuon, and give MITSC the opportunity o discuss the ingnced acbon anc
possibly suggesi sltemative actions. 1 would hope this could be accumplished by Executive Owder. if, of course, a
SWAIC action requires prior secrecy, this proposal would mot apply. [ will be maklng the same proposal to the Tribal
Coverncts and Chiefs as 10 actions by the Tribes (hat have a ¢ireot impact on swie of feders] govemmental entities.

In no way i3 this proposat intended 10 sugrest that MITSC wouk! hive any velo power over SWte agencKks
or the Tribes. However, for the {irst time, there would be an aitermative dispute apsoluton mechanism-—o be used 1©
defuse the very serious attitudes that currently arc deveioping into somne very neghtive confromational actions,

1 had hoped 10 meet with you perscnally by now to discuss my perspective of MITSC. However, as you
know, | have been in the hospital for four months. T am on my way o Moune Sinai Hospital in New York to
finzlly resolve my current health problems, | want to thank both Mwy und you for yow Kind notes, and [ hope 10
schedule @ meeting with you upon my return.

Sm(‘cn:lv
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‘Chairman

& Trnibal Govermnors and Chicfs
MITSC Membcers
John M.R. Paterson
PO Box 87 Hallowel! Mume 043¢7  207/622-4815



(first of two articles)

By Deborah DuBrule

sted warnings against eating the
fish dot the river banks at Indian
Island. Thirty miles downstream
from the Lincoln Pulp and Paper mill,
the few species that now live or venture
into the waters surrounding the Penob-
scot Nation’s reservation contain PCBs
and mercury, as well as dioxin, one of
the world’s most toxic substances.

. “We have inland fishing rights,”
explains the Penobscot Nation's repre-
sentative to the Maine Legislature, Paul
Bisulca. “We just can’t enjoy them
because the fish are so contaminated that
we can’t eat them. Our water doesn’t
meet state water quality standards.”

The Nation has called in the federal
government, which has responsibility for
protecting Native rights and resources.

Downeast, the Passamaquoddy

government has virtually posted its

Washington County territories against
trespass by non-tribal members. Last
October, marine wardens seized gear and
charged three tribesmen with violating
state fishing laws. Gripped in a dispute
over state jurisdiction and saltwater fish-
ing rights for more than a year, Passa-
maquoddy representative. Ered.Moore.
warns that if the state continues to
“harass™ Natives, “it can plan on arrest-
ing the entire tribal government because
that's who'll be out here fishing.”

“Our rights were granted by the
creator, not the State of Maine,” adds Lt.
Governor William Eric Altvater at the
Pleasant Point Reservation bordering
Passamaquoddy Bay. “We don’t need the
state’s holy water on a piece of paper to
do what we’ve been doing for thousands
of years. The Europeans have only been
fishing here for the last three or four
centuries.”

Rather than engaging in ceremonial
dances honoring close working ties with
the state, both tribes are locked in litiga-
tion over conflicts that have emerged

since they and the state signed the

Tndian T and (Claiv: Qattlomant Art in

Indian Island (Christopher Ayres photo)

divided, or more contentious, than over
fisheries: The Penobscots have waged
the battle inland; the Passamaquoddies
are skirmishing along the coast.
Initially hailed as a bridge between
governments, the 1980 law has become
the bane of tribal sovereignty and abo-
riginal rights; a carbuncle for state and
big bujiness policy makers historically
at odds with tribal and environmental
interests, and who are unaccustomed to
Native involvement in decision making.

A troubled legacy

Prompted by a 1794 treaty discovered
in a shoe box at the Indian Township -
reservation, the settlement act focused
on federal eompensation for Indian
lands that were acquired by Massa-
chusetts and Maine without congres-
sional approval. That land consisted of
nearly two-thirds of the State of Maine.

The agre,efnent also established a
new legal relationship between the state
and the Penobscot Nation and the
Passamaquoddy Tribe, the two principal
tribal players in negotiations who had
won recognition’ by the federal govern-
ment just five years carlier.

Until 1975, Maine’s Natives were
viewed as wards of the state. Unlike
many “federal” tribes which enjoy

‘nation-within-a-natién status, Maine

tribes have a “unique relationship where
state law applies more broadly,” accord-
ing to Assistant Attorney General
Thomas Warren. “The law says that,
unless it's specified in the settlement
act, the tribes are subject to state laws to
the same extent as any other persons.”
The ancestors of Maine’s four sur-
viving tribes have hunted and fished
here for more than 11,000 years. In the
early 1600s, 32,000 natives lived in
what is now Maine and Canada’s
Maritime Provinces. Ninety percent of
that population died between 1616 and
1619 — from disease, war, and forced
migrations. Roughly 6,000 souls com-
prise Maine's Indian population today,
including Micmacs and Maliseets who
enjoy separate federal agreements.
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i, onthe other fore spelled out
mtocately, with sections of water allot-
ted o the jurisdicnion of the nibes. the
stute, of the Maine-Indian Tribal State
Commission (MITSC), the intergovern-
mental body created by the settlement to
regulate certain waters and to review the
effectiveness of the law.

“How can any thinking person look
at the inconsistency — all the detail in
that section dealing with inland fishing
— and believe we would have signed
away our saltwater and natural resource
rights without a word?"” asks Moore.

“Clearly there is a divided opinion
with the attorney general's office among
people who were not involved in those
negotiations,” observes MITSC's new
chairman, Richard Cohen, former attor-
ney general-for the state and the lead
negotiator in the settlement. “There
seems to be a belief that the Indian Land
Claims Settlement Act was signed and

" that it's carved in stone. There has to be
some disabusing of that.

“There were many issues, includ-

ing fishing rights, that were subject to
discussion and further legislation at that
time,” recalls Cohen. “It’s one reason
why the Commission was set up.
[Marine fishing rights] were not an issue
that was foreclosed or precluded by the
Maine Implementing Act [a part of the
settlement agreement] of 1980.”
Nevertheless, Governor Angus King's
chief counsel, Elizabeth Butler, said,
“The State of Maine has the regulatory
authority for protection of stocks and
access by all Maine citizens to that stock,
whether they're Indian or non-Indian.”
Responding to repeated tribal
assertions that King had refused to
engage in discussion about native fish-
ing rights and management authority,
Butler said that the administration had
made “every effort to meet with tribes to
" discuss matters of concern. Trying to
", explore creative ways to decrease fric-
tion between tribes and the state is
something we take very seriously. At the
same time, we have a duty to faithfully
execute the laws of Maine.” .

‘A river runs around it

For the last 150 years, the Penob-
scot Nation has silently watched as dams
sprouted around its one-by-three-mile
reservation, controlling the movement of
both water and fish. Logs from timber
harvests clogged the river, later replaced by
raw sewage and cffluent from tanneries,
slaughterhouses, and paper mills that
nearly halted the run of anadromous fish.

Silent no longer, the Penobscot
Nation has challenged the state and
industry over the release of dioxins into
the Penobscot River. the re-licensing of
dams that have dried up riverbeds, the
inadequacy of old fishways that are cur-
tailing Atlantic salmon restoration
efforts, and the construction of a new
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The Penobscots have apposed a
discharge permit issued to Lincoln Pulp
and Paper on grounds that 1t allows the
release of dioxin into the Penobscot
River. The chlorine-free paper bleaching
process favored by the tribe would
release no dioxin. Mill representatives
have said that they are significantly cut-
ting back on dioxin discharges and that
the chlorine-free alternative is 100 costly.

The Attotney General's office
issued a letter op June 3 to the US
Environmental Protection Agency
(EPA) that states, “The Nation has no
guarantee of ...quantity and quality of
fish other than that of every other citizen
of the State.” The letter also points out
that fish were fewer and more contami-
nated in 1980; guarantees of quality and
quantity weren’t part of the land claims
settlement.

Maine's Bureau of Health issued
various fish consumption advisories on
nine bodies of water in March, including
the Penobscot, because of mercury,
PCBs and dioxins. Deputy Director
Philip Haines explained that “only one
percent of dioxin comes from paper
mills. Most are airborne and are pro-
duced by medical waste incinerators
burning plastic.”

“That’s a red herring,” charges
Bisulca. “That one percent is a national
figure. The heaviest concentrations of
dioxin occur in the Great Lakes states, the
Pacific Northwest, and the state of Maine
where the big Kraft mills are located, and
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For almost
Hydro's Basin Mills dam project has
stood as one of the most contentious bat-
tles being waged between the tribe and
the state. Of all the Atlantic salmon that
return to New England, 70 to 80 percent
swim to the Penobscot, the nation’s
“flagship restoration river,” according to
the US. Fish and Wildlife Service.
Already, fish must navigate past five
existing dams, equipped with often-out-
dated fish passage, to spawn.

The EPA gave the project the worst
environmental impact rating it could, yet
the state approved it.

“We've told the state that we're not
here to impede economic development,”
explains Bisulca. “We want the state to
realize the effect of its actions on the tribe.
But the state countered that it could do
whatever it wanted — I didn"t want to go
to the feds, but we weren't getting any-
where with the state,” he says, referring to
his initiative to successfully involve the US
Department of the Interior in the dispute.

“Building a new dam is going to
seriously jeopardize our fishing rights
and destroy any hope of restoring self-

sustaining Atlantic Salmon runs,” he
added. It seems to me that enhancing

the quality and quantity of fish in the river
would serve the tribe and the state. The
Penobscot could be a prerﬁier fishery, a
boon to the state’s economy. We have diff-
erent opinions about our fishing rights.

PO years. Bungor

In disputes
over fish
and rivers,
Maine

Indians |.
Cplaya | -
growing
role

this poison bioaccumulates in organisms
close to the source. Kansas, for example,
has zero dioxin other than that which
occurs naturally. There are no Kraft mills
in Kansas. Airborne levels are minus-
cule.” Maine has seven Kraft mills.

A measure sponsored by Gov. Angus
King und passed by the Legislature add-
ressed lowered levels ol dioxin down-
strcam from Kraft mills. “Like lead and
asbestos, dioxin production is something

s

Let’s not let that interfere with our stud-
ies of the fishery and any joint efforts we
can undertake to improve the resource.”
Conservation groups and sports
fishermen consistently fauded the

-Penobscots as leaders in helping to

restore health to the Penobscot River.
“They've been our very strony
allies,” said Don Shields, chief spokes-
person for the Pecnobscot River Coal-
ition, which is comprised of national,
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backed up by the federal government.™

_Several years ago, the Penohscot
Nation's Department of Natural Resources
(DNR) negotiated an agreement with
Maine’s Department of Environmental
Protection to monitor water quality along
the niver and its tributaries, and with the
Department of Inland Fisheries and
Wildlife for the management of fish in the
river. “We're really just starting to develop
programs and getting involved in all the
proceedings that affect the river,” explains
director John Banks, who has headed the
DNR, which boasts a staff of 25, for 17
years. “It gives us a chance to review
state fisheries management proposals
and consult with the state on those.”

Bisulca said the tribe had devel-
oped a good working relationship with
Maine’s Department of Environmental
Protection, as well as an improved asso-
ciation with the Department of Inland
Fisheries and Wildlife (IFW).

“I don’t think that historically
we've brought them into the process as
much as we should have,” acknowledges
IFW Commissioner Bucky Owen. “Over
the last 12 months, we’ve made more of
an effort to remedy that.™

In addition, Owen sees the tribes as
potential allies in the federal arena.
“Through the Department of Interior, 1
think they’ve got a lot of input,” he said.
Owen pointed to a potential partaership
with Govemnor King, who wants to close
a loophole in the Clean Air Act to
reduce Midwestern airborne pollutants
that land in Maine.

Despite improved relations with a
couple of state agencies, Banks observes

_ that tribal-state relations suffer from “a

lack of understanding about tribal sover-
cignty, jurisdiction and federal law.”

" Enhancing Indian involvement in
the fishery, the Legislature added two
tribal positions to the board of Maine's
Atlantic Salmon Authority last year.

Aside from the Authority and the

Legislature, (Penobscots and Passama-
quoddies have one non-voting member
each in the House of Representatives),
there are no tribal representatives in the
countless state policymaking bodies that
oversee fisheries and natural resources.
During a recent fishery conference
sponsored by the Maine Indian-Tribal
State Commission, Department of Marine
Resources (DMR) Commissioner Robin
Alden suggested tribal membership on
its advisory committees. She also
emphasized that DMR needed to ensure
that it was consulting tribes, rather than
delivering decisions as fait accompli. ¥

Near month: Maine's Passamcquoddy
tribe and the state jockey over marine
fishing rights.
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Maive iudian Tribal-State Cowmwmission
Minutes of September 12, 1995

MITSC Members Present

Jolia Bac ks Chv Dore Bennetthoaz,
Anthom "Mike” De sy nimrk Chavaree Mawtt Man .o
Paal Bisulen (nonvotug weinbetr) Fred Hudey

Other Persons Present

Wes Francis, Central Maine Indian Association
Thowias Hammett, Assistant Attorney General
Diana Scully, MITSC Executive Director

D\ Shields, Consultant, Ecosystem Protection
David Westphal. Acadia FilmVideo

Meeting Convened

The September 12, 1993, mceering of the Maine Indian Tribal-State Commission, originally
scheduled to begin at 11:30 AM, was convened by Chair Bennett Katz at approximatelv 1:33
PM in room 107 of the State Office Building in Augusta.

Remarks by the Chair

Mr. Ratz reported that the Legislature's Judiiciary Committee had just held = hearing on the
nomination of John Patterson to the Maine Indian Tribal-State Commission and he reccived
just 3 votes. {Earlier, the Cowmuuittee had supported the nomination of Evan Richert to the

Cowmmission.) During the hearing, concerns were expressed that the Commission has done
very little reporting about the efiectiveness of the Settlement.

Mr. Katz said that hie and Tribal Representative Paul Bisulca had approached House Majority
Leader Paul Jacques about stbuwiting a bill to addiess the finances and other needs of the
Comumission. Thev discussecd expanding the Commission's membership and mcreasing its
funding.

Mr. Katz noted that Governor Cliv Dore had told him that if John Patterson was approved 1o
serve on the Comwission, uie- Fassamaquoddy Tribe no longer would be pat of the
Commiission. He stated that if he were Governor King, he would not be feeling too kindlyv
about the outcome of his nomination.

Mr. Katz also expressed concern that the Commission was excluded fiom a recent mee ting
involving Governor King's Office, the U.S. Department of Interior, and the Penobscot Indian
Nation. He concluded that the Commission has challenges and stated his hope that all
partics shaic a commitment to make it stronger. '

John Banks said that he was encouraged by the remarks of the Judiciary Commitiee, because
they saw that the Cowmission is 1ot taken serously. The Cowmmission spends a lot of time
developing positions anel having things go nowhere heveond the Commission, He thought the
Juchiciarny Cofumirttee*would be willing to Listen. Mr. Katz said that he would write a lotter 1o
the Judiciauy Committee to clarify issues raised.

Minutes; Financial Reports

M1, Katz reviewed six actions taken dwing the Commission's meeting of June 16, 1993, He
pointed out that these needed to be validated because there had not been a guorum:

* Aceepting the minutes frow the Commission's weeting of March 16, 1993,

* eeeptng the finaneial recon
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¢ Approving the Commussion's budget for 'Y 14996

Matthew Manahan mered it was seconded and all agreed 10 accept the minutes from the
Conminissicn's mmeeting of June 16 1995 {There was not a quoruwm when this®ote was taken.]

Matthew Manahan moved, John Banks seccended, and all agreed to accept the Cemmiussicn's
year-end finanaial report covering the perind of July 1 19949 througl June 30, 1995 [There was
not a quorum when this vots was taken. |

Diana Scully reviewed the financial report for the period of Julv 1 - September 10, 1995. She
reported that this summer had been much busier than usual for the Commission and that
she was concerned about the rate of expenditure. She said that the Commission had received
the State’s §15,000 appropriation and had not vet received the Tribal portions of the budget
It was suggested that she send out a second notice to both the Passamaquoddy Tribe and the
Penobscot Indian Nation to remind thewn that their $7,500 payments are due. Ms. Scully
noted that the Tribes usually make their payments after the beginning of their fiscal vear
(October 1). Fred Hurley moved, Marhew Manahan seconded and all agreed to accepi the
Sinanaad report for the period July 1 - September 10, 1993. [There was not a quorum when this
vole was takel. | '

Mr. Katz said that the Commission should establish an indirect cost rate to apply to futurc
grants it receives. After discussion about a range of wates. John Banks moved, it was seconded.
and ali agreed that the Comimission’s indirect cost rate should be 19%. {There was net a quorum
when this vole was taken.]

Governor and Cowmission Member Cliv Dore anived at the wecting and Mr. hatz asked for a
moticn to validate all actions taken by the Commission during its June 16 meeting. If was
moved by John Banks, seconded by Matt Manahanr, and agreed by the Conunission (2 validale all
actions tiken by the Commission during its meeting of June 16, 1595 The vote was 6 in favor
and one abstention.

It was moved by Matt Manahan, seconded by John Banks, and unanimously agreed: to validate
the Commission's actions earlier in the meetir:g 1o accept the minules of the-meeting of Jure 16.
1995, tu accept the year-end finandal report fur the perod July 1. 1999 - Jurnie 30, 1995; to accept
the finandal report for the period of July 1-September 10, 1995 and to establish the
Commission's indirect cest rate at 19%.

Announcements and Updates

Ms. Scully announced that the Federal Deposit Insurance Coiporation was sponsoring A
community focus group at the Wabanaki Center at the Umversine of Maine at Orono on
Friday, September 2 from 10 AM uatil 4.00 P 1o discuss lending obstacles and opportunites
for Maine's American Indian People and Tribes. She distributed information.

Ms. Scully also updated Commission members about the Wabanaki Resources Coordination
Project, reporting that a second $20,000 grant from the Maine Department of Human Services
is expected @nd that support by the Maine Deparunent of Transportaton is a possibility. Sh
said that CHff Smith has done a good job identitving a nuunber of resources and that this is
long-termu, on-goinyg work. She expressed concern that the Cowmission can offer CL only a
mininrun of snppart and no office,
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Penobscet Tribal Representative Bisulea asked whiether iliese were pegotiations with the
State. Governor Dore rephed that Gove mor King would be visiting [ncian Towi:ship tomorrow
and that this was preliminarv to a bigger meeting. Representative Bisulea asked whether the
Penobscot Indian Nation might be involved. as well.

Fred Hurley mentioned that this was discussed dwing the Septewmber 6 workshop on fish and
wildlife enforcement issues, but that this was not the place 10 1esolve it.

D.V. Shields asked whether the watershed area includes Grand Lake Stream? He wanted to
know how the ordinance affects this and whether anglers would need permission from the
Trile to fish there. Fied Hurley said that Grand Lake Streaw is not in the re servation.

Ms. Scully expressed concern about possible violence. She pointed to two articles in the
September 10, 1995 Maine Sunday Telegrarn: one about the Passamaquoddy Tribe privatizing
the use of watenwavs and the other about Chippewa protests in Canada which resulted in the
death of a native protester. She hoped that what happened in Canada would not happen in
Maine. Mr. Best said violence could happen, if things can't be worked out.

Conflict of Interest

When Mr. Best stated his concern about a member of the Cowmnission who was involved 1 «
LURC proceeding, Matthew Manahan replied that he represents Georgia Pacific. He said that
when he has a paving clicnt, he cannot participate in Comimission discussions and votes
which affect that client. Governor Dore asked Mr Manahan how he can peuticipate at all,
when everything is intermingled. The Governor said that he canmot feel free to say things at
the Commission. Mr. Best reported that the Passamaquoddy Joint Tribal Council was very
concerned when thev saw Mr. Manahan's signature on the legal document in the LURC
proceedings concerning Georgia Pacific.

Representative Bisulca said the legitimacy of the Commission is at question. Even if an
wdividual is capable, if there is a perception that a person is in the enemy camp, then tlere
is a problem. He said that Pierce Atwood (Mr. Manahan's law firmj is fundameutally opposed to
the Penobscot Indian Nation. Fishing rights are at the heart of the Nation's dealings with
Pierce Atwood. -

Mr. Manahan responded that he was disappointed in that position, adding that the
Commission is a public body and that things were fully aired dwing the confirmation process
He said that his irm represents Great Northern and Georgia Pacific.

Mr. Best said the concerns expressed by the Tribes were not a. personal attack on.Mr
Manalian, but that he had felt comfortable discussing things at the Commission before, but
now the Passamaquoddy Governor and Council are telling him to be very careful. Mr. latz
stated that this is a question of personal ethics and that he has personal confidence in Mr.
Manahan.

Mr. Banks indicated that after listening to this discussiou, he is also concerned. He asked
how Mr. Manahan can participate in the Comunission's reguiation of fishing in a wmeaningful
way. since this automatically involves sustenance fishing. He felt that this puts Mr. Manahan
m a direct conflict of interest and asked how he coulkl meaningfully participate in the
Commission's work.

Representative Bisulea sajd that Bangor Hydro contends that the Penobscot Indian Naiion
has ot fishing ghts on the frnabscot Fiver aud asked how My Manshan cun be mivalved
the Cowmnission Mr Manahan teplied that when the Conunissicn #dopts lishing regulations,

3
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Workshop on Enforcement Issues

Mi Hurlev reported thai the Commission's Sepiember 6 workshop on fish and wildiile issues
was good. Farucipants began to identify issues The tuning of the Passamaquoddy ordinance
brought focus to the meeting. Governor John Stevens made a statement which reallv got 10
lav cufercement people and gave thewm a good sensc of the social and cultural concermns of
Tribal Members. It was not the inteation of the workshop to resolve higher level policy issues.

Mt Hurlev said thiat two discussion groups were formed duwing the afternoon of the workshop,
based on geography. Mr. Hurley's group decided that Tribal enforcement people will be invited
to division meetings of the Departament of Inland Fisheries and Wildlife (DIFW). Mr. Hurlev
concluded that the workshop set the stage for relationships.

Representative Bisulca said there is an inability to diffuse situations at the local Jevel aud
that it wok a long time to get to local issues. He added that there is not & good batting
average in trying to fix things legislatively and asked "How do we arrive at fixes operationallyv?
How o we win at the Legislature?” He said that DIFW had “stuck its neck out” recently on
bebalf of the Penobscot Indian Nation and that this helped the relationship between DIFW
and the Mation.

Mr. Hurlev noted that workshop participants had idenrified relationships on two levels: on rhe
day to day eperational level and at the policy level.

Federal Power Act

Representative Bisuica said he would like to sece the State, the Tribes, and the Comunission
stop cther people from extreme interpretations of the Settlement He would like to see thc
Commission send a letter 10 the Federal Energy Regulatorv Commission (FERQ),- staring that
the Couiwiission does 1ol share the views abuu the weaning of the Settlewent expressed 1y
Great MNorthern and that the Penobscot Indian Reservation does include waters. (Note: The
fust draft of these minutes referred to Bangor Hyvdro instwead of Great Northern. That was an
error.) Mr. Bauks noted that a 1988 letter fiom :hen Attorney General Jiwe Tiemey addiesses
this issue.

Governor Dore moved that the Commission write the letter requested hy Representative
Bisulca. Mr. Kaiz asked what assistance the Attornev General could offer on this question.
Thomas Harnztt stated that if you awe on an island and you have a fishing right, then it woiild
seem that you have that right in the water around the island. Mr Hurley said he felt
uncomfortable with this discussion, because it involves a legal issue. He asked, "What is au
island?” He said if you own an island, yvou own land underaeath the water.

Mi Baunks reiterated that the Attorney General weighed m on this in 1988, saving that within
the sustenance fishing rights of the Penchscet lndian Nation, the Nation mayv gill net fish frow
the nver. Mi Shields noted that ar that tiwe, the Salmon Federation took a position i
support of the Nation. Mr. Hurley pointed out that the sawme issue affects (ndian Township.

Mr. Banks stated that the Penobscot Indian Nation is asking the Commission to make a
statement to FERC. Mr. Katz said that he cowld write a letter over his signature without a
vile, after seeing Jim Tiernuevy's letter. Mo Hurlev saud he would be comtonrable witly this if e
letrer and tone answers the question.

Pamphlet on Fish and Wildlife Provisions

MsoSculiy nde ates! thar she Ted received few commerte on the pruapliler adeont the st s
wAdlife ovisions o the Serilement She bwdiczed that the pranphict hias or dstead the
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undet s junisdiction, so be i, provided that ilie Nation and DIFW work wgethe. . N Banks
said that he agreed with evervthing Mr. Hurlev said There was ceonsensus 1o conend the
pamphlet to include First Lake Maltagamon as one of the Penobsco! waoters tunder the
Comumission's agreement.

Update on LD 99

Representative Bisulca reported that there had been a mecting involving the Fenobscot
Indian Nation and the Department of Environmental Protection concerning LD 99 and that he
would be meeting again with the Commissioner. He said that in the future he would like 10
see "thuwbs up” on legislation supported by the Commission and that now the Cowmission
doesn't get any respect. He said he sees this idea going forwaud again.

Trust Land

Mr. Banks and Mr. Bisulca said that the Penobscot Indian Nation has purchased 133 acres of
land in unorganized territory (T1 RS at Salmeon Lakej which they will want to place in trust.
Ms. Scully said that she would review the Commission's by-laws to deternine whether/what
public notice will be required before the Commission makes its recommendation on this
matter. ’

Commission's Direction and Work

Ms. Scully distributed a statement with her thoughts about the Commission's overall direction
and work. She felt that in the 135 vears since the Settlement the collective memoty and:
understanding of its substance and signficance have faded. She also noted that the
relationship between the State and the Tribes is an uneasy one and that the uncasiness
secwms to be growing. She expressed concern that the Commission has never articulated a
clear vision of what its role should be, that the Commission's basic operaing budget is the
same today as it was 8 vears ago, and that at a time when people are having greater and
gleater expectations of the Comumission, the budget is feeling tighter and tgliter. Among thie
tasks for the coming vear, Ms Scully suggested focus goups with state and tribal
representatives fiom different areas (e.g., natwral resources, law enforcement and judicial,
human serwvices, and economic development) to help clarify the Commission’'s vision, role, and
plan for the future. She also suggested the pursuit of additional funding for the both general
operatung budget and the Wabanaki Resources Coordination Project.

Mr. Ratz commentcd that to the extent the Commission limps along within its existing
budget, it will continue te limp along. He asked whether members would be supportive of an
amendment to the Commission tn increase. the membership on the Commission and to
provide wore funding. M Hurlev said that the Cownuission must have the support of the
Tribes to reorganize. Mr. Katz asked whether tive Tiibal representatives on the Comumission
cordd generate support for increased funds, if the Commission agreed that tiis 18 an
uportant thing 1o do. Mr. Best said he would uy.

Mi. Katz asked the Commission members to leave it to him and the two Tribal
Representatives to tiv generate support to strengthen the Coumunission.

Wabanaki Video

Ms. Scully said that Mark Chavaree had negotiated the tenwms of & distribution Agreemwent with
the Native Amevican Public Broadeasting Consortium and she asked for the ¢omigission's
approval to pooeced onothis agiecment. Mro Chavesce said that the main ocie oo is on
goting the video out thete It was moved. seconded cnd agreed that the Comeiss on will erie

D
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Meeting Adjourned
The meetng was adjewmed ar epproximately 2:45 PM.

Maine Indian Tribal-State Commission
Minutes of September 25, 1996 Meeting

MITSC Members Present

John Banks Mark Chavaree Matt Manahan
Paul Bisulca [nonvoting member]  Fred Hurley Fred Moore [nonvoting member]
Anthony “Mike” Best Govemnor Cliv Dore Evan Richert ~

Bennett Katz, Chair Vendean Vafiades

Otber Persons Present
David Attean, Penobscot {ndian Nation
Tamis Coffin, Penobscot Department of Natural Resources
Charles Polches, Passamaquoddy Tribe at [odian Township
Diana Sculiv, MITSC Executive Director
Roger Snitth, Chair, Maine Task Force on Tribal-State Relations
David Westphal, Acadia FilmVideo & sister

Meeting Convened

The September 25, 1996. meeting of the Maine Indian Tribal-State Commission, was
conveaed by ChanuanBennett Katz at 11:15 PM ai the Penobscot Community Building on
Indiear Islanicl.

Minutes and Updates

1t was moved; seconded and unanimously agreed to accept the minules from the Commission's
meeting of April 18, 1996

Diana Scully reported that Wabanaki: & New Daoernwas one of four films to receive an award
from the American Anthmpelogical Association and that filmmaker David Westphal would
uavel to San Fruneisco at lis ow: expense for the November 20 award ceremony. Also
present at the ceremony will be one of the video’s advisors. anthropologist Prins. There will
be @ screcuing of the video in San Francisco on November 22, Chabrman Kate offered
congratulations on hehalf of the MITSC to Mr. Wesiphal. It was suggested the Ms. Scully
prepcre a press releuse about the award and explore the possibility of distribution through the
Amenican Anthropological Associatior:.

Ms. Scully gave an update on the State’s performnance based budgeting pocess and the
MITSC’s response to it. She icported on her attendance at an August mecting of the
Commission on Performance Based Budgeting duwing which she had an opportunity 1o provide
information about the MITSC and explain why, even though performance based budgeting is
a goud idea, the State’s process does nct make sense for the MITSC. She noted that Bvan
Richert is a member of this Commission and that it seemed as though al least some of its
wembers wnderstood why L MITSC s different than other state agencies. if tons agree-t the
Ms Scully shondid coniact the Compussion on Performnance Hased Budgeting. with copies 1o the

s}
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Necutive Session and Report

Clhirmeanr Koty called D1 a0 cecutive session to discuss the Gansition 1o goaew Chig sand
the MITSC's saffing. Upon couclusion of the Executive Sesstn. there was a repat on ils
QUICQINC S

1L was moved by Vendean Vajiades, seconded by John Banks, and unaninwusly agreed that the
MITSC values the contributions of Diana Scully and will continue (o retain her as Executive
Director vver the next year. Chaiman Kawz reaffirmed his decision to regign as Chair. fle
assigned the MITSC members (o recommend replacements and to get to Ms. Scully recommendec!
names within 15 days.

Year-End Fipancials

Ms. Scully touched upon the highlights of the year-end financial report. It was rmoved by Matt
Manahan. seconded by Mike Best, and agreed that the year-end financiai report for July 1, 1995
through June 30, 1996 be approved. -

--- break for lunch---
Great Ponds Task Force

Mr. Banks said the Fishing Subcommittee wanted to update the MITSC on the work of the
Great Ponds Task Force of which Evan Richert is the Chair and Tamis Coffin of the Pencbscot
Department of Natural Resources is a member. Evan indicated that jet skis are a kev issue
under consideration and that the Task Force also is considering recommendations to
mcrease the boater registiation fee to cover enforcement and protect water quality, to direc
funding to lake restoration, and to have a standing Lakes Committee oversee pilot projects.
He said the Task Force has received a lot of testimony, would welcome the advice of the
MITSC. and notified the Tribes about its work a few months ago.

Mr. Banks asked whether the Task Force is looking at the headway speed law. Evan replied
that they have considered this only with respect To personal watercraft and have not made
recommendatons concerning rivers, because this is a Great Ponds Task Force. Mr. Banks saic
he is concerued about headways, but not on great ponds. Tamis Coffin said the Penobscots
are coucerned about access 10 great pouds on Tribal Trust land. She said there is a vublic
perception that is inaccurate. Mr. Banks suggested that perhaps as areas of concern continue
lo exist as the report is finalized, then the MITSC could consider taking action.

Fred Hurley said it should be acknowledged that the focus of the Task Force is on the use of
grear ponds, not access to great ponds. Ms. Coffin noted that it was stated in the Task Force
that the waters belong to the State. Cliv Dore commented that this does not apply to waters
owned by the Tribes. Governor Dore said he agrees that the Tribes should work with the
State ou lakes of more than 10 acres on Tribal Trust land, but does not agree that theyv
should work with the State on waters under 10 acres or on rivers and streams, Mr. Banks said
the Great Ponds Task Force should identify the waters on the Trust Lands and should hold =
different forun so the Tribes can have something to say about-swface use. He said, “We're
heading for a train wreck with respect to great ponds and we should do something.” Chairman
Ratz asked whether the Subcommittee can continue to work on this and Mr. Banks replied
“es”

Paul Bisulca said the Penobscots should be dealt with in a more uibal-friendly fashion to
ensure that Tribal Members are not overwhelmed by non-Tribal paiticipation. Governor Dore
cowmented that the State should come 1o the Tribes, hecause wany of the waters are witliin
the Tribe's junisdiction. Noting that this is an example of an issue rasing many more
cormphenterhissues, M Rickert agreed that a separate process unght make sense, regardless
of jurisdhiction M Banks sad that Mattunisconts Lake is in the widdle of Tribe Trus: Leand
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Mr. Banks responded that he weuid Like an opportunity to put forwaud language.

Vendean Vafiades commented that the Tribes are saving that surface use does alfect fishiug
 Governar Dore saick anything within the Trust Lands is under the Tribess jurisdiction. Mike
Best added that the State nceds 10 understand that the Passamacuoddy Fribe has its own
lawvs and do not go by Srate laws. Mr. Huwlev said he refers to the Maine Indian Claims
Settlement -Act and that 1s whv the MITSC is here. Governor Dore replied that tie Serttlement
Actis a fraudulent document.

Mr. Bauiks asked Mr. Richert whether the Task Force could set aside the great ponds in Trust
Territory for now. Mr. Richert responded that he expects that the Tribes will agree with the
recounnendations the Great Ponds Task Foice is coming up with. He said he weuld propose to
the Task Foice that it carve something out that would identify that these great ponds are
mfluenced by the MITSC. Governor Dore said there should be only one recommendation: tc
recognize the sovereignty of the Tribes. “We have our laws and the State has its laws.” Mr.
Richert commented that it is not that simple to him. Chairman Katz urged evervone to
remewber that the onlv reason the MITSC weinbess are sitting around the table is because of
the Settlement Act.

Mr. Barks said the Penohscor Indian Nation has ordinances, which often are more stringent
than LURC regulations. He said the great pouds on Tribal Trust lands should be pulled out of
the Task Force process. Mr. Richert responded that the Task Force must move ahead and that
he is willing *o recommend that rzcognition be given o these waters and that there be a
forum that gives the Tribes a greater veice. Governor Dore moved to table the discussion
indefinitelv. indicating that he will not trade away the Tribe’s land and water rights. There
was 1o second. 1T was moved and secunded and agreed 10 tuble the discussion il later in the
meeling.

Round Mountain Pond

Mr. Banks reported that the [Fishing Subcommitiee was rccomunending that the MITSC
prohubit the use of motors on Round Mountain Pond in Penobscot Territory. It was moved by
Vendean Vafiades and seconded by Fred Hurley 1o accept the fFishing Subcommitiee
recornmendution for the MITSC to adopt a rule prohibiting the use of motors on Round Mourtain
Pond in Penobscot Territory.

Matthew Manahan asked for an explanation of how the Subcommitiee came to agree on this.
Mi. Hurley replied that when the MITSC promulgated the original rule on Round Mountain
Pond, questions were raised about this provision and it was set aside. After the milé was
adopted, Department of Inland Fisheries and Wildlife (DIFW) stafl discussed this aud felt that
since this is only a trout pond, it would be appropriate to prohibit the use of motors. Mr
Hurlev pointed out that the Setilement Act savs that the MITSC needs to consider traditional
vaiues.

Mr. Manahan indicated that thie Settlement Act savs the MITSC has authority to promulgate
fishing regulations and expressed concern: about regulating something bevond the scope of
the Settlement. He asked whether the MITSC lias the authority 1o regulate outboard motors.
Representative Bisulca said the reason he had asked for executive sessions to be placed on
the agenda for this meeting was to discuss excluding from deliberations the public and MITSC
wmembers with conflicts. He said this discussion relates to his concern. Mr Manahan s:id if
s provisitn applies 1o neople who are not Sshing. MITSC does nee v priseictionn: My
Richert added thar under State law, UIFW would have furisdiction. Ms. Velades Uil e
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Richiert urged the MITSC 1o voie on 1ie carlior motion. The ot on the earier nut.on was
unanimous with one MITSC member absent. A bref discussion followed the vote about how 1o
proceed administratively to propose the new e Ms. Scully said a hearing is not requied.
the Settement Act requires the MITSC to fcllow the Administrative Procediuss Act. and thar
the language for the rule will be developed. -

Conflict of Interest

Chairman Katz told Mr Manahan that he should recuse himself when there is an actual or El
perceived corflict of interest. Mr. Manahan replied that he has recused himself when there
has been a conflict, will not participate when there is, and does not believe that he has a
conflict in the bigger question of rules by the MITSC.

Governor Dore pointed out that Mr. Manahan would be voting on something that could have
precedent down the road and stated that the State appointees to the MITSC should not vote
when there is a conflict. Representative Bisulca said that he does not have = problem with
the Tiibe o1 State vigorously defending its views, but when the MITSC getls involved in issues
regeazding the scope of the Settlement Act it is in the companies’ interest for the scope to be
narrower. Mr. Manahan noted that what others aze saving is that he can ply no weaningful
role in the MITSC. Representative Bisulca said if he had known of the conflict earlier he
would have donce something.

Mr. Banks stated that Mr. Manahan had agreed to recuse himself from any discussions
wvelving fishing Mr. Manahan said he referred to fishing that affects his clients. M. Banks
commented that because Mr. Manahan’s clients have taken position on fishing, there is a
cowthict. Mr: Memahan indicated that Governor King has not asked him 1o step dewn. Mr Best
stated that he cannot he open on issues before the MITSC, that Tribal leaders have told liin
to be quiet, and that this is a problem. Governor Dore mentioned that the Tribe would have
opposad Mr. Manahan'’s nomination, just as thev did John Patterson’s, if theyv had known he
represents a client with whom the Tiibe has very adversarial relations.

Indicating that all members have gone through an appointment process, Mr. Richert said the
MITSC does not have the right to kick anyvone off its board. He shared his regret that the level
of trust is such that any expansion or shrinking raises a conflict. Mr. Riclert stated that the
MIiTSC wmust handle the conflict of inicrest issues as any group would do: When a member
thinks there is a conflict that person raises the conflict and recuses himself,

Electronic Rule

Ms. Scully esplained that the Fishing Subcommittee was recommiending “that the” MITSC
support the conversion of its existing rule to an electronic data base. No substantive change |
was made in the MITSC's rule, but a rule-making process was required to convert it to the J
electronic data base. {1 was moved Ly Johr Banks, seconded by Fred Hurley, and agreed Ly the 4
MITSC to approve the conversion of the MITSC's rule 10 the electronic data base.

Broad Exercise of Rules

John Banks cxplaiaed the rishing Subcommitice’s recommendation concernimg the proposal
for the MITSC to excrcise its adthority to adopt rules on all waters under its Jurisdiction:
within Penobscot (ndian Termtory. Mr. Banks said that this would avoid problems of the past
(steh as Duncan Pond), help Lrther educate people about the MITSC and e waters o
“rihal st lands Al giee the MITSC - opp oty 1o focus on this SETEOIE AT P RNV R TI
respensibiineg Meo Hurley saud e this coudd be o positve step and could fit o wirln o
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Governor Doy sadd hie had g problear watle the MITSC brushing wside sstes He said
brought an 1ssue betore the MITSC a vear ago uivoiving a state warden oo Trbal Lo
harassing a Tribal Member and nothing has been done. He said he wants woney returned
and an apology to the Tribal Member. He cmphasized that hunting amd fishing is e
exclusive jurisdiction of the Tribe and questioned whyv the State is licensing in these areas.
When Representative Bisulca asked how this relates to tl:e issue under ¢onsideration, 14e
Governor replied thar it doesn’t.

Mr. Manahan asked whether the broad exercise of authonty by the MITSC would be
duplicative of DIFW activities. Mr: Hurley replied that there is an effort to publish rules jointly
so there is not confusion. People would need only one license.

Paul Bisulca moved that the MITSC adopt rules over bodies of water in Penobscot Territory
under the MITSC’s jurisdiction, as identified in the MITSC’s pawphlet entitled “Fish and
Wildlife Provisions under the 1980 Maine Indian Claims Settlement”. There was no second.

Chainman Katz asked about a fiscal note. Representative Bistlca replied that DIFW and the
Penobscot Department of Natural Resowmces would help. Chainnan Katz asked if there was
hesitation about moving forward before having more details. Mr. Banks urged the MITSC to
move ahead on rules and deal with licensing and permitting -at a future meetng. Mr. Hurlev
suggested that the Penobscots could go back and develep rules and bring these to the MITSC
and then figiue out licensing and permitting. Governor Dore said fees and fines involved with
the utilization of these waters should go to the Tribes. Chairmen Katz asked whether the
Tribal Councils should consider this. Representative Bisulca responded affirmatively, but
suggested that, first, the Subcommittee should work with the Tribe, DIFW, and Ms. Scully 1o
develop the proposal a little better, including its cost.

It was moved, seconded, and agreed to support the MITSC's exercise of purisdiction over all
watlers in Penobscot Territory, as identified in the MITSC's pamphlet entitled “Fish and Wildlife
Provisions under the 1980 Maine Indian Claims Settlement® and to have the MITSC's Fishing
Subcommittee further deuvelop the details of the proposai. The vote was 7 in faver and 2
abstentions (Mike Best and Governor Dore).

East Branch Penobscot River Stakeholders

Mr. Banks described the proposed management plan for the East Branch Penosbeot River
Drainage. At present, Bowater owns 60% of this area and Bangor Hydro owns 40% Bowater
is proposing to take over the Bangor Hydro share and they want to see if there is a water use
regime that all stakeholders can accept. At Bowater's invitation, a committee of stakeholders
has developed a report, which Bowater is considering. Mr. Banks thought the MITSC should
be aware of this, because it has regulatory autherity over First-Lake Mattagamon. Mr. Banks
asked Ms. Scully to distribute the report (o the MITSC members. Ms. Scully commented that
Bowater has been sending information 1o the MITSC about the stakelolders group auwi, so
considers the MITSC to be a stakeholder

Atlantic Salmon Task Force

There was discussion about correspondence regarding comments wmade dwing a weeting of
the Atlantic Salmon Task Force. [Mr. Banks had written about cormments by Libby Butler.
Chief Counsel to ‘Governor King, that the Atlantic Salmon Authority has sele authoritv 1w
manage ana icgulate Atlantic Salmon fishing, mcludinng on waters under the MITSCs
jurisiliction. Ms. Butler wrote in response that the focus of the Task Force was on developing
“uoplan te conserve selmon in the seven Cdowneas! ivers (the Dennvs Fast Macluas
M hias, Niuragiagus, Pleasant, Duckuap. and Sheepseoty™ | NMe Fonks said sl Jurteg e
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FY 1997 Budget

Mso Scullv provided background information about the budget for FY 1997, She reminded
MITSC merbers that the preiiminany budget, approved during their April, 18, 1996 meeting,
had included a $7,300 balance, siuce it was not a given that the Tribes would watch the
S7,500 increase appropnated bv the State. She reported that the MITSC haid hLeard from Mr
Banks that the Penobscot Indian Nation intended to match the State's increase [bv 83,750
but she had not vet received official wortd from the Passamaquoddy Tiibe about their
mtenuons.

Govzmmor Dore said the Passamaquoddy Tribe will not support the additional assessment, burt
will suppo:t the basic assessment. He said the check to the MITSC requires wo signatwres,
including his. Mr. Best said the Passamaquoddy Tribe has a bigger problem with the MITSC
than the woney. Mr. Hurley said it is too bad this is happening now, especially with the Task
Force ou Tribal-State Relations which soon will be reporting out its recommendations for the
MITSC. Mr. Richert commented that this undermines the one group that might be able to
address these things. A year &go a group went o the Legislature to try to shore. up the MITSC.
Mr. Best responded that the summary of minutes since the Setilement reflects an
undermining of the Tribes. He said if the Tribe does not feel it is getling what jt is supposed 1o
get. it will not pay. Mr. Bisulca said he brought things up a vear ago and hoped that the
Penobscot indian Nation does not renege. M. Katz stated, “This is a fascinating exercise in
human relations. Am ! proud of the MITSC’s product after 3 years? No. But we are the best
gaige in town.”

Taxation

Mr. Best said dwing & wmeeting with Governor Ring at Indian Tewnshiy:, there was discussion
about Passamanuoddy concerns about taxation. Mr. Best indicated that Governor King agreed
that this was unfair, but it has Leen two vears since that meceting and tothing has happened.
Mr. Best said he has information from the Bureau of Taxation about alienated lands paving
taxes to the State. He said there are people living at Indian Township paying propern taxes
o the Stute. The Tribe provides them wit)) fire protection; vet these people pav taxes to the
State when the State does nothing for them.

Mr. Richert noted thar he had discussed this 2 weeks ago with Chuck Hewitt and Elizabeth
Butler of Governor King’s staff and that Bran Mahaney, the State's Director of Taxation, has
been speaking with someone at Indian Township about this. Mr. Banks asked whether this is
land within the reservation and asked how this could be happening. Mr. Best replied that the
State had given lots to people. Chairman Katz saic if Mr. Best would write a letter with Ms.
Scully, he will 1ake it to Governor King Governor Dore added that there are alienated islands
en the St Croix and the taking of tiibal lands o1 the reservation. ...

Other Matters

Mark Chavaree ard Matt Manahan agreed (o serve on a subconuniitee to work with Ms. Scully 1o
devise a plan for using the $7,500 balance of funding from the Maine Department of
Transporiation. . Representative Bisulcs had asked for an item to be placed on the agenda
abcut amending the MITSC’s bylaws 1o provided for Executive Sessions. Chairman hatwz said
he ud not think this is uecessay....Ms. Scully provided & quick update on the work of the
Maie Task Force on Tribal-State Relations.

The meeting adiourned at approxnnatety 2:50 .M



Warning: Mercury in Maine freshwater fish It's hard to believe that fish that looks, smells,
may harm the babies of pregnant and nursing and tastes fine may not be safe to eal. But the

truth is that fish in Maine lakes, ponds, and
rivers have mercury in them. Other states have
this problem too. Mercury in the air settles into

mothers, and young children.

SAFE EATING GUIDELINES

¢+ Pregnant and nursing women, women the waters. It then builds up”in fish. For this
who may get pregnant, and children reason, older fish have higher levels of mercury
under age 8 SHOULD NOT EAT any than younger fish. Fish (like pickerel and bass)
freshwater fish from Maine's inland waters. that eat other fish have the highest mercury
Except, for brook trout and landlocked levels.

salmon, | meal per month is safe. .
Small amounts of mercury can harm a brain

e Al other adults and children older than 8 starting to form or grow. That is why unbom .
CAN EAT 2 freshwater fish meals per and nursing babies, and young children are most
month. For brook trout .and landlocked at risk. Too much mercury can affect behavior

and learning. Mercury can harm older children
and adults, but it takes larger amounts. It may
cause numbness in hands and feet or changes in
vision. The Safe Eating Guidelines identify
limits to protect everyone.

salmon, the limit is 1 meal per week.

Warning: Some Maine waters are polluted, requiring additional limits to eating fish.

Fish caught in some Maine waters have high levels of PCBs, Dioxins or DDT in them. These
chemicals can cause cancer and other health effects. The Bureau of Health recommends
additional fish consumption limits on the waters listed below. Remember to check the mercury
guidelines. If the water you are fishing is listed below, check the mercury guideline above and
follow the most limiting guidelines.

SAFE EATING GUIDELINES

Androscoggin River Gilead to Merrymeeting Bay:--------------x--ceoeoo- 6-12 fish meals a year.
Dennys River Meddybemps Lake to Dead Stream:------------------------ L-2 fish meals a month.
Green Pond, Chapman Pit, & Greenlaw Brook

(Limestone): Do not eat any fish from these waters.

Little Madawaska River & tributaries
(Madwaska Dam to Grimes Mill Road): Do not eat any fish from these waters.
Kennebec River Augusta to the Chops:------------------ Do not eat any fish from these waters.

Shawmut Dam in Fairfield to Augusta:------ 5 trout meals a year, 1-2 bass meals a month.

Madison to Fairfield:

1-2 fish meals a month

X Meduxnekeag River:

North Branch Presque Isle River
+ Penobscot River below Lincoln:

2 fish meals a month.
--- --- 1-2 fish meals a month &

Prestile Stream:

-------------------------- 1 fish meal a month.

---------------------------------- 6 fish meals a year.
—————————————————————————————— 6-12 fish meals a year.

Sebasticook River (East Branch, West Branch & Main Stem)

{Corinna/Hartland to Winslow):---------—-

For more details, including warnings on
striped bass, bluefish and lobster tomalley
call (207)-287-6455 or visit our web site
at
janus.state.me.us/dhs/bohetp/index.html

--------------------------------- 2 fish meals a month.

Revised August 29, 2000
Environmental Toxicology
Program

Maine Bureau of Health

2 fish meals a month.. A Me) IS Lc’f ’
Mg jinC




BULLETS FOR CAROL BROMW NER
CALL 10716/00

The four Maine Tribes ask the EPA o retain federal NPDES jurisdiction on Indian lands
and waters in Maine,

We request that EPA uphold it’s Federal trust responsibility to Tribes to protect their
homelands from environmental degradation and to promote a healthy*Tribal culture.

Retention of NPDES permitting authority by EPA would affect less than one-tenth of one
percent of the land of State of Maine and would provide a mechanism to protect the
Trbe from acculturation.

The Settlement Acts do not give the State the unilateral authority to affect the ' .
environment in a manner that will negatively impact our culture and traditions.

EPA has collected Environmental Justice data that shows that because of cultural and . ~
sustenance practices, Tribes are disproportionately impacted by environmental )
contamination.

EPA should not now ignore the direct relationship between Tribal culture, the
environment and the health of Tribal members, when making a decision on the State’s
NPDES application.

x The State of Maine has failed to incorporate Tribal environment or cultural impacts into
State decision-making processes.

State of Maine fails to consider Tribal cultural/environmental impacts

The State has failed to take any actions to address the disproportionate environmental and
health impacts that state decisions have had on its Tribal citizens.

x The State of Maine has no law, policy or guidance incorporating Tribal concerns into the
environmental regulatory process. Neither Maine’s Water Quality Standards, nor its Risk
Assessment Methodology, address Tribal cultural values or require Tribal concerns be
incorporated into the process.

x Maine’s Governor, legislature, state agencies and State Attorney General have steadfastly
refused to address, or incorporate Tribal environmental or cultural factors into state
environmental decision-making.

In 1996, the 117™ Maine legislature created “The Task Force on Tribal-State Relations
Among its recommendations were the following: 1) The state should create an advisory
committee on Tribal-State relations "o provide a forum :or discussing any aspect of



Tribal-State relations and concerns™ 2y The Governor of Maine should 1ssue an
Executive Order requiring Executive Branch agencies to take into account tribal needs
and concerns in the development of legislation, rules polices and programs; and 53) The
“"Micmacs and Maliseet each should have a non-voting representative in the Legislature™.
on par with the Passamaquoddy and Penobscot. The State has disregarded all three
recommendations.

Maine has proposed that State NPDES permits be issued by the DEP-and a Board of
Environmental Protection (Board). Under Maine law, the Board will have the authority
to 1ssue any permit that involves important policy or legal issues or that has generated
substantial public interest. (38 M.R.S.A Sec. 341-D(2)) Any party may request the
Board assume jurisdiction over a permit application or modification, or the Board may
vote to take over the permitting process for a discharger. While the Board is labeled
under the law as part of the DEP, its members are appointed by the Governor for four
year terms. (38 M.R.S A Sec. 341-C) No Indian has ever been appointed to the Board.

Based on the State’s record, and its position on Tribal issues, there is little chance that a
Govemnor appointed Board will act to protect Tribal interests that are at odds with those
of the Governor or the Maine business community. (E.g. Governor King appointed
Matthew Manhattan, an attorney with the law firm of Pierce Atwood to sit on the Maine
Indian Tribal-State Commission and while on the Commission, Mr. Manahan continued
to represent clients whose interests were in direct conflict with those of the Maine Tribes.
Although this was of great concern to the other Tribal and non-Tribal members of the
Commission, Governor King took no action to address this situation.)( The Task Force
also recommended that a conflict of interest policy be created for MISC. This
recommendation was also disregarded by the State)

State does not adequately enforce State and federal environmental laws. The Maine
Natural Resources Council, in comments recently submitted to EPA, described a “pattern
of inadequate enforcement by [Maine] DEP of state and federal environmental laws.” Due
to the State’s inaction, the rivers and water systems that Maine Tribes rely on for food,
ceremonies and medicines are contaminated by PCBs, lead, mercury, dioxin and other
toxic chemicals.

If the EPA delegates the NPDES program to the State, Tribes will lose the protections.of ... .. .. . .

the federal laws outside the CWA_ (E.g. Endangered Species Act and the Historic
Preservation Act.)

Even the US Fish and Wildlife Service, in its comments to EPA, doubts that once EPA
delegates the NPDES program to Maine, it can maintain the same level of protection for
salmon, and other Tribal resources, currently available to the Tribes under the Endangered
Species Act.

Attempts by the Tribes to negotiate with the State over the NPDES delegation and other
environmental issues have floundered because of the State’s intractable position that it has



Tribal

NO reason to negotiate with us on any issue addressed by the Serilement Acts [PA
Region I employed the services of a mediator to bring the State and Tribal parties together
to discuss the NPDES delegation issue. The State was the only party who declined to
participate

cultural survival is reciprocally linked to water quality and ecosystem health

Native laws and customs assign human beings a spiritual duty to maintain the balance and
health of the natural world. Encroachment upon this basic right of recognition of our own
spiritual laws and customs, including the right to manage and use our resources, means
cultural genocide for Maine Indians.

Traditional Tribal activities are greatly limited because of pollution.

Due to the current high levels of contamination, we cannot engage freely in our traditional
activities including hunting, fresh and salt-water fishing, gathering and cultivation. Poor
water quality (pollution) deprives us of our own traditional means of subsistence,
medicines and ceremonial plants. - '

When contamination makes it impossible to hunt, fish or gather food stuffs and medicine
in accordance with our traditions, we cannot pick up and go elsewhere. We must stay on
and suffer the consequences. Therefore, when our natural resources are adversely
impacted or damaged by influences beyond our control, a vital part of the Tribes cultural
link is broken. Accordingly, preservation and protection of natural resources is
preservation and protection of Tribal health and culture.

If EPA delegates the NPDES program over our homelands to Maine, we will no longer
be guaranteed a role in the environmental decisions that may adversely impact the health,
safety and welfare of our people. Without the full range of federal Trust supervision and
Tribal opportunity to participate in environmental regulation, the State will be free to
continue to degrade our environment and consequently rob us of our Tribal culture and
traditions.

The State’s support of industry practices and proposals and its exclusion of.the Tribes
from the State’s decision-making process, have already threatened and/or endangered the
Tribes environment, their health and their cultural traditions. For example: Without ever
consulting the Penobscot Indian Tribe, the State approved a plan that closed the last free
flowing section of the Penobscot River between the Penobscot Indian Reservation and
the Atlantic ocean that also required the removal of migrating Atlantic salmon from
reservation waters The project was eventually rejected by FERC. EPA gave this project
its lowest environmental rating possible.



Congress promised no acculturation of the Maine Tribes:

Nothing in the Settlement provides for acculturation, nor is it the
intent of Congress to disturb the culture or integrity of the Indian
people of Maine. To the contrary, the settlement offers protections
against this result being imposed by outside entities by providing for
tribal governments which are separate and apart from the towns and
cities of the State of Maine and which control all internal matters.
(Sen. Melcher, Report to the Senate Select Committee on Indian
Affairs, Authorizing Funds for the Settlement of Indian Claims in
the State of Maine, S. 2829), Report Number 95, 95" Cong., 2™
Sess.17, (September 17, 1980).



